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impose this duty do so with complete disregard for a legislatively
and professionally established standard of care.416 Relying instead
on unpersuasive and unsuitable theories, courts are effectively denying pharmacists their rightful professional status when upholding the no duty to _w arn rule. Moreover, due to growing
prescription use, increasing drug errors, and mounting health care
costs, public policy dictates that pharmacists use their expanded
roles and knowledge to full potential.417 This requires pharmacists
to be held accountable for failing to warn patients about potential
adverse drug events.41B
Theoretically, the expansion of pharmacists' liability is a step
in the right direction, recognizing the professional status of pharmacists and leading to better patient care and drug therapy outcomes.
Unfortunately, however, current working conditions have forced
pharmacists to take a step back from quality patient care activities,
negating any positive effects expanding liability might bring. As
pharmacists struggle under high dispensing volumes and exhausting work conditions, little time is left to meet even the bare minimum in patient care requirements.419 As a result, pharmacists have
resorted to utilizing unsafe and inadequate methods in order to
meet workplace demands and simultaneously avoid any liability to
fulfill their duties. 420 Thus, although the no duty to warn rule is no
longer compatible with the contemporary pharmacy profession, any
increase in liability without a corresponding decrease in other workplace demands can have dangerous consequences. It remains to be
seen whether the pharmacy profession will be able to find the
proper means to successfully remove itself from such a precariou.&
position.

416

See Omnibus Budget Reconciliation Act of 1990, 42 U.S.C. § 1396r-8 (mandating that the
minimum standard of care for pharmacists requires that pharmacists perform drug utilization reviews and patient counseling).

417

See generally THE PHARMACIST WORKFORCE, supra note 1, at 33 (discussing the increa.Be'll
importance and expanded role of pharmacists as medicine becomes more complex, the
risk for errors increases, and cost constraints intensify).

4 18

See Gonzalez, supra note 49, at 53, 76 (noting that the complexity of current drug therap)l~
combined with the OBRA mandates and various state statutes, creates an enviro~in
which pharmacists must warn patients about the potential risks of drug therapy).

419

See Ukens, New York, supra note 290, at 39 (suggesting that pharmacists' workloads requifl!
that they perform only their basic duties, often omitting higher-level functions such as
patient counseling).

420

See Smith & Arbon, supra note 327, at 67.
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ticality of enforcing written agreements between couples involved
in artificial reproductive technologies. Part VI tests the validity of
dispositional agreements by deconstructing an informed consent
IVF contract. In sum, this comment criticizes how courts have severely departed from their historically protective stance towards
procreative freedom by refusing to enforce IVF reproductive
contracts. 18
I.

BACKGROUND

A. The IVF Process

Before analyzing the legal and political ramifications of contracting for parenthood, it is important to understand the purpose
of IVF and the procedures involved. 19 IVF provides infertile couples
an opportunity to conceive their own children.20 Infertility, however, should not be confused with sterility.21 The medically accepted
definition of infertility is the inability to conceive after one year of
intercourse without contraception.22 Usually, infertility, unlike ste-
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18

Specifically, the Supreme Court has repeatedly sustained a woman's qualified right to
terminate a pregnancy. See Planned Parenthood of Southeastern Pennsylvania v. Casey,
505 U.S. 833 (1992); see also Roe v. Wade, 410 U.S. 113 (1973). Moreover, more than half a
century ago, the Supreme Court also protected the right to procreate, invalidating a state's
provision for involuntary sterilization of habitual criminals. See Skinner v. Oklahoma, 316
u.s. 535 (1942).
translated, IVF means "fertilization in a glass". Artificial Reproductive Techrwlogy,
at http:/ /www.lvcm.com/whavins/artrepro.htm (last visited Sept. 16, 2001).

19 Literally

Marigliano Dehmel, Note, To Have or Not to Have: Whose Procreative Rights Prevail
in Disputes Over Dispositions ofFrozen Embryos?,27 Co NN. L. REv. 1377,1380 (1995); see also
American Society for Reproductive Medicine, Patient's Fact Sheet: Infertility, at http:/ I

2o Jennifer

www.asrm.org/fact/patients/FactSheets/infertility-Faclpdf (last visited Sept. 28, 2001)
(reporting that over six million American women and their partners suffer from
infertility).
21

See JANicE RAYMoND, The Production of Fertility and Infertility, in WoMEN AS WoMBS (1993)
(explaining that infertility is temporary, while the connotation associated with sterility is
permanent), available at http://www.hsph.harvard.edu/rt21/globalism/RAYM~
html. See generally Kass v. Kass, 663 N.Y.S.2d 581, 593 (1997) (exemplifying the signifkaill
in the slight difference between infertility and sterility). This distinction becomes impor~
tant in embryo disposition cases where courts inquire into whether there are any reasona~
ble alternatives to achieve parenthood by other means for the party desiring embryos. If
the court finds a gamete provider to be sterile, then future reproductive opportunitid are
limited. This limitation may have some weight in the court's determination regarding the
disposition of the embryos in a divorce custody battle. Id. See also Davis v. Davis, 84.2
S.W.2d 588, 604 (Tenn. 1992).

22 U.S. Co NGRESS, OFFICE oF TECHNOLOGY AssESSMENT, lNFER'TILITY: MEorc AL AND SoctAl>
CHOICFS

35 (1988).
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39
factors.
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the disposition of the embryos produced in the IVF process. 4° For
example, frozen embryos have become available for donation to infertile couples as a result of successful cryopreservation programs. 41
Cryopreservation also allows couples additional time to decide
whether to implant, donate, or destroy the unused embryos. 42
Despite its touted benefits, cryopreservation also has some disadvantages. For example, one downside associated with cryopreservation is that not all embryos survive the freezing or thawing
process related to an assisted reproductive technology procedure. 43
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LEON SPEROFF ET AL., CLINICAL GYNECOLOGIC ENDOcRINOLOGY AND INFERTILITY 932 (5th ed.
1994) ("In successful IVF programs, where take-home baby rates can be in the 35% range
for women 36 and younger, for women over 39 the figure is in the 10% range.").

See John A. Robertson, Embryos, Families, and Procreative Liberty: The Legal Structure of the
New Reproduction, 59 S. CAL. L. REv. 939, 947 (1986) [hereinafter Robertson, Legal Structure]
40
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FERTILITY & STERILITY 371 (1987) (comparing cryopreservation with insurance coverage because couples can safeguard against future infertility by freezing their eggs now for later
use).

(commenting that male infertility is another common reason that couples resort to IVF).
Interview with Dr. Robert G. Brzyski, Assistant Professor at the Univ. of Tex. Health Sci.
Ctr. at San Antonio, in San Antonio, Tex. (Oct. 22, 1996) (transcript on file with St. Mary 's
L.].).

41

See Robertson, Legal Structure, supra note 39, at 376-77 (suggesting that embryo donation
may foster a stronger relationship for adoptive parents because the rearing mother will
have carried the child to term herself).
42

Brzyski, supra note 40; see also Virginia Groark, Divorce Settlement Keeps Frozen Embryos in
Limbo, CHI. TRIB., Mar. 25, 2000, at N5 (reporting that a divorcing couple in Illinois agreed
to preserve their two frozen embryos for fifty years until they come to a mutually satisfactory custody agreement).
43

CENTERS FOR DISEASE CONTROL AND PREVENTION, U.S. DEP'T OF HEALTH AND HUMAN SERVICES, 1997 Assisted Reproductive Technology Success Rates: National Summary and Fertility
Clinic Reports, available at http:/ /www.cdc.gov /nccdphp/drh/archive/art97/ index.htrn
(last visited Oct. 3, 2001) (comparing frozen embryos per thaw, frozen embryos per transfer, and fresh embryos per transfer) .
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These contracts create situations that can potentially cause conflicts between clinics and patients, and the couples themselves.
Parents may assume that their embryos will be destroyed by the50
clinic under the clinic's reservation of rights in the contract.5 1 This is
important because, ultimately; many parents may be emotionally
unable to make the decision to destroy their embryos. 52
A second disadvantage is that the lapse of time between the
NF procedme, freezing, and implantation gives the married couple
an opportunity to change their minds about the process as well as
their marriage." When the couple decides to get divorced, they may
disagree on the disposition of the frozen embryos. 54 The options
available to the couple are implantation, donation, or allowing the
embryos to thaw and expire on their own.55 The usual scenario involves the wife's wish to implant the eggs while the husband seeks
56
to have them destroyed. Unfortunately, for couples who disagree
and ultimately litigate, the courts' position leaves much to be de-

so Id. at 74 (commenting that medical facilities and gamete providers may disagree about the
removal and transfer of embryos to another facility, and that gamete providers may argue
among themselves about implantation, division, and donation of the embryos); see also
Alise R. Panitch, Note, The Davis Dilemma: How to Prevent Battles Over Frozen Preembryos,
41 CAsE W. REs. L. REv. 543 (1991) ("IVF has generated legal problems sterrunmg from
disputes over control and ownership of preembryos. These disputes fall into two ca tegories: disputes between NF participants and their clinic, and disputes between the NF
participants themselves.").
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44
45

.
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See Robertson, Legal Structure, su;:: note ~~~er the ramifications of storage time hrruts on
when gamete providers do not
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(last visited Sept. 10, 2001).
com/WORLD/9608/01/frozen.em ryos
h. n beyond five years).
.
. d for cryopreserva o
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DICK L. REv. 67, 7

Vitro Fertilization: Problems and Solutwns, 98 uch .as "transfer or
John Dwight Ingram, In
f ·l·t· should clearly elucidate terms s .
d
time
" I actttes
(1993) (stating that med tca
d tion use for research, or des tru chon, an · · ·
withdrawal of embryos, sale or a op
,
limits.").

5J

5
2

See Ingram, supra note 49, at 75 (finding that parties will not typically enter into an NF
contract unless they are certain that the contract's provisions will be honored).
Id. at 75 (asserting that couples will have strong emotions regarding issues such as disposal, implantation, death, and divorce).

53

54

See Samuel A Gunsburg, Note, Frozen Life's Dominion: Extending Reproductive Autonomy
Rights to In Vitro Fertilization, 65 FoRDHAM L. REv. 2205, 2211-12 (1997) (commenting that
such life-changing decisions have created legal courtroom battles).
See, e.g., Davis v. Davis, 842 S.W.2d 588 (Tenn. 1992) (demonstrating Junior and Mary Sue
Davis' disagreement about the disposition of their embryos after their marriage
dissolved).

55

See Robyn Shapiro, Who Owns Your Frozen Embryos? Promises and Pitfalls of Emerging Reproductive Options, 25 SPG. HUM. RTS. 12, 13 (1998) (noting that dispositional options may
include or
thestorage).
embryo's destruction, donation for scientific purposes, donation to an infertile
couple,
56

See Davis, 842 S.W.2d at 589 (chronicling Mary Sue Davis ' desire to implant her and her
ex-husband 's frozen embryos after they divorced); Kass v. Kass, 696 N .E.2d 174, 175 (N.Y.
1988) (reciting Maureen Kass 's wish to be impregnated with her and her former husband 's
frozen embryos); but cf ].B. v. M.B., 751 A2d 613, 615-16 (N.J. Super. Ct. App. Div. 2000)
(involving a situation where the wife wanted the embryos destroyed and the husband
Wanted to preserve them for later use).
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sired because courts tend to disregard contracts concerning embryo
disposition. 57

II.

THE EARLy DAYS

A.

Maidenhead Revisited: The First Time

The first IVF procedure in the United States occurred in 1973.58
Doris and John Del Zio were the first couple in the United States
participating in the radical new fertility procedure. 59 After three
failed attempts to repair Mrs. Del Zio's fallopian tubes, New York
fertility specialists, Dr. William Sweeney and Dr. Landrum Shettles,
performed this procedure by surgically removing an egg from Mrs.
Del Zio's ovary and placing it in a sterile package. 60 The egg was
then fertilized with Mr. Del Zio's sperm and placed in an incubator
to develop for three days at Columbia Presbyterian Hospital. 61
Dr. Raymond Vande Wiele, Chairman of Obstetrics and Gynecology at Columbia, became enraged when he discovered that Dr.
Shettle had not sought the institution's permission before performing the experiment. 62 Dr. Vande Wiele objected to the procedure on
ethical and moral grounds. 63 Punctuating his argument, Dr. Vande
Wiele removed the container from the incubator and opened it, destroying the Del Zios' chances of ever giving birth to a child. 64 Ironi57

See Shapiro, supra note 55, at 13 (advancing that courts should enforce IVF directives as
other contracts are enforced).

58

LORI B. ANDREWS, THE CLONE AGE: ADVENTURES IN THE NEW WORLP OF REPRODUCTIVE
TECHNOLOGY 16 (Henry Hold & Co. 1999); see also Patricia A. Marin & Martin L. Lagod,

The Human Preembn;o, the Progenitors, and the State: Toward a Dynamic Theory of Status,
Rights, and Research Policy, 5 HIGH TECH. L.J. 257, 259 (1990) (recognizing that the birth of
the first infant ever conceived by IVF occurred in England in 1978).
59

ANDREWS, supra note 58, at 16.

60

Id. (identifying Dr. Landrum Shettles as a fertility specialist based at Manhattan's Columbia Presbyterian Medical Center).

61

Id. (stating that the zygote was incubated in a culture medium for this period of time to
maximize the probability of a successful implantation in Mrs. Del Zio 's uterus).

62

Id.

63

ANDREWS, supra note 58 (revealing that Dr. Vande Wiele was also concerned that the petri
dish may have been infected and could have harmed Mrs. Del Zio 's health if implanted).

64

Id. at 16-17 (revelaing that Mrs. Del Zio's reproductive organs were damaged beyond repair after the surgical procedure, making another egg retrival impossible); see generally Del
Zio v . Presbyterian Hosp. of N.Y., No. 74 Civ. 3588 (S.D.N.Y. 1978) (recognizing a cause of
action for emotional distress for the mishandling or destruction of embryos). For unilaterally destroying the embryo of his own initiative and without notice or consultation with
the couple involved, the couple sued Dr. Vande Wiele for intentional infliction of emotional distress. The jury awarded the couple $500,000 in damages. Id. at 2, 11. This case
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Societal morals are currently in flux due to the interplay between assisted reproductive technology and traditional conceptions
77
of family structure. Therefore, before answering whether marriage
is or should be a condition precedent to undergoing IVF procedures,
or especially embryo disposition during divorce proceedings, it is ·
to define and understand modern conceptions of
first important
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parenthood.
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Currently, one of the ways in which men and women are distinguishable is by a woman's ability to bear and beget children.
79
Yet, in the evolving world of the new millennium, even this idea is
80
being challenged. In 1997, Japanese researchers announced that
they were close to developing "ectogenesis," an artificial womb with
the ability to circumvent the need for human gestation. 81 The advent
of artificial wombs would compel the parenthood model to evolve
and challenge a history
of Supreme Court cases based on traditional
82
notions of family. A man could become a single parent by purchasing an embryo,
and utilizing the machine to nurture and support
83
the fetus. 84A woman could utilize an artificial womb to circumvent
pregnancy. In an epoch of environmentally engineered embryos
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Janet L. Dolgin, The "Intent" of Reproduction: Reproductive Technologies and the Parent-Child
Bond, 26 CoNN. L. REv. 1261, 1261-62 (1994) (commenting that the "complex system of
assumptions and principles" endemic to our society are challenged by scientific
innovation).
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75
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Andrews & Elster, supra note 3, at 47 (supporting that reproductive technology encourages
a reconsideration of the meaning of "parent").
79
80
81

Id. (describing the artificial womb as a d ear plastic box of warm amniotic fluid in which a
fetus is attached to a dialysis machine that replaces oxygen and deans the fetus's blood).
Currently, the Japanese researchers have only attempted to utilize the device with goats,
removing the fetuses from their mothers three weeks before their due date and placing
them in the artificial womb. Id.
82

The Connecticut Supreme Court has recognized that the traditional notions of nuclear

family have been replaced and extended family now play a larger role. The court refuses
to accept that a child 's best interests and welfare should be determined only by individu-
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Id.

als who fit a very narrow definition of "family". Doe v. Doe, 710 A.2d 1297, 1317 (Conn.
1998).
83

ANDREws, supra note 58, at 74 (theorizing the social and familia] implications of the Japanese artificial womb technology).
84

ld. (highlighting that women can also benefit from the Japanese womb machine, despite
the fact that they are biologically equipped to support a fetus on their own).

Hous.

J. H

EALTH

L. &

PoL'Y

POUNGER-HYMAN

·
the
. t Y truly personifies
a bipolar nahan:
.f. · 1 wombs soCle
·
and arh ICla
. ' 85
.
. 1
best and worst of hmes.
.t.
of reproductive biOlogica
d.
the disposi
Disputes regar m~
.
ofIon
circumstances an d con.texts .86
material can arise in a nchf var~~~tional protection are the ng~t to
T o fundamental rights o con
ation 87 Recently, courts ave
w
. ht to avoid procre
.
.
. hts can
procreate and the ng
h
tract these procreative ng
.
considered whether, througl co:dica~es that waiving reprod~chve
be waived.88 Although case ~w olic courts should recognize a
b~ding the gamete providers to
rights is contrary to ~ubhc
1 's procreational hberty y
coup
e
. a greements.
their reproductive

254

255

equivalent to the destruction of a living human being. 90 Applying
the Right-to-Life analysis, the husband's right to avoid procreation
ceases to exist after participation in the IVF program. 91
1.

In 1980, Mary Sue and Junior Davis married and Mary Sue became pregnant six months later. 92 Unfortunately, a tubal pregnancy
forced her93to undergo surgery, resulting in a loss of her right fallopian tube. After her fifth tubal pregnancy, Mary Sue decided to
have her remaining
fallopian tube ligated, leaving her unable to nat4
urally conceive.9 The Davises then decided to pursue IVF in order
to have a child.9S

J

THE fROZEN EMBRYO AS LIFE,
ARGUMENTS FOR
SPECIAL RESPECT
PROPERTY, OR DESERVING

III.

The Davis' unsuccessfully attempted IVF six times, incurring a
total expense of $35,000. 96 Each pregnancy attempt required Mary
Sue to endure hormone injections, invasive surgery, and psychological toll as she wondered each time if the procedure would work.
97
On December 8, 1988, their last attempt at IVF, nine eggs were retrieved from Mary Sue, fertilized, and allowed to develop in the lab-

Embryo as Life
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See Davis v. Davis, 842 S.W.2d 588, 591 (Tenn. 1992) (stating that after being married, the
couple returned
to Germany for army assignments, where they learned that Mary Sue was
pregnant).
·
93

Id.

94

Id.

95

Id. (explaining that the couple attempted adoption but for various reasons decided on IVF
to become pregnant). IVF involves the aspiration of ova from the follicles of a woman's
ovaries, fertilization of these ova in a petri dish using the sperm provided by a man, and
the transfer
of theId.product of .this procedure into the uterus of the woman from whom the
ova
were taken.
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See Natalie K. Young, Frozen Embryos: New TechnolOf51J Meets Family Law, 21 GoLDEN GATE
U. L. REv. 559, 565 (1991) (stating that various entities and religions, such as the Catholic
Church, consider embryos to be persons); see also Christopher G. Jesudason, Maximum
Consultation in the use of Frozen Embryo, NEw STRAITs TIMEs, May 26, 1997, at 15 (arguing
that Western cultures, including Catholic and Christian religions, have historically emphasized the importance and sanctity of life), available at 1997 WL 2962717.
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ld. at 591-92 (noting Mary's failed attempts at pregnancy even though she subjected herself to both subcutaneous injections, which were necessary to shut down her pituitary
gland, and intramuscular injections, to produce ova).
See Davis, 842 S.W.2d at 591-92; see also Davis v. Davis, No. E-14496, 1989 WL 140495, at *2
(Tenn.
Ct. 1989) (outlining the difficulties Mary Sue underwent in her attempts to
becomeCir.
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alive."" The trial court made an astounding assertion, slating that
"human life begins at the moment of conception, . . . [and] Mr. and
Mrs. Davis have accomplished their original intent to produce a
human being to be known as their child." 108 The court further determined that its role was to establish public policy determining the
status of embryos in a divorce proceeding.109 Employing the above
reasoning, the court found that awarding the frozen embryos to
Mary Sue recognized the "best interests of [the] children." Un110
moved by Junior's contention that he had a right to avoid procreation, the court postponed a ruling regarding the issues of child
support, custody, and visitation rights until "such time as one or
more of of
thelive
seven
cryogenically preserved human embryos are the
product
birth."llr
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b.

The Court of Appeals of Tennessee placed significant emphasis
on the fact that the frozen embryos were a result of mechanical manipulation.112 Unlike the trial court, the appellate court considered
whether Junior Davis' right to avoid procreation had been violated
and concluded that his constitutional rights were violated in a situation where pregnancy had not yet occurred."' After reviewing perti-
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The Court of Appeals Decision

T e

1

Davis v. Davis, No. E-14496, 1989 WL 140495, at *3-*4; see also Trespalacios, supra note 72,
at 812-13 (arguing that the court's conclusion in Davis could lead to a paradoxical situation
where a court might find a woman has a duty to implant the fertlized eggs, but could not
order her to implant them as a result of the Roe v. Wade decision). The Right-to-Life
approach argues that Roe v. Wade is not implicated by the divorce and fertilized egg
cases. These propoents distinguish Roe from preembryos by arguing that Roe dealt with a
woman's right to terminate her pregnancy during the first trimester, but when issues of
bodily integrity are not involved, the state may protect preembryos as life. See id. at 812.
The Davis trial court embraced this Right-to-Life approach by framing the issue on the
inquiry of whether an embryo is a human being. See Davis at *4.
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