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INTRODUCTION 
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This comment will focus on the July 2001 Texas Attorney Gen­
eral advisory decision that barred Texas county hospital districts 
from providing preventive health services to undocumented immi­
grants.1 Although illegal immigrants can still receive medical care 
for emergency conditions, immunizations, and communicable dis­
eases, the Attorney General's decision precludes unqualified immi­
grants from receiving other government-provided medical benefits. 

2 
The author advocates that this decision is a technically correct 

interpretation of state and federal regulations. Under current law, 
illegal immigrants are not entitled to preventive health care services 
provided by the government. 3 

The current law, however, also gives states the opportunity to 
circumvent this limitation of benefits.4 State legislatures can pass 
affirmative legislation providing state funded (not federally funded) 
services to illegal immigrants.5 The Texas Legislature should utilize 
this capability to fund limited preventive health care services to ille­
gal immigrants in Texas. The issue of providing health care to ille­
gal immigrants is dearly one for the legislature to grapple with­
not the court system or the Attorney General. The legislature can 
more appropriately weigh the ethical and economic consequences of 
an ill immigrant population. 

Part II of this comment will focus on the background of the 
Texas Attorney General's advisory opinion regarding illegal immi­
grant health care. In particular, this section will discuss Title IV of 
the Personal Responsibility and Work Opportunity Reconciliation 

r Op. Tex. Att'y Gen. No. ]C-0394 (2001). 
2 /d . at 2. 

3 8 u.s. c. §1621 (2000). 
4 

8 u.s.c. §1621(d) (2000) . 

58 u.s. c. §1621(d). 
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Act of 1996 (PRWORA). This act is the federal law upon which the 
Attorney General's opinion is based. Title IV limits immigrant ac­
cess to state and federal government benefits.6 In addition, it grants 
states the power to offer illegal immigrants governmental benefits.7 

Part II will also discuss previous United States Supreme Court 
cases dealing with immigrant access to government benefits. Al­
though these cases have triggered "equal protection" challenges in 
the past, PRWORA's Title IV should not be vulnerable to this Four­
teenth Amendment argument. The author advances that Title IV of 
PRWORA will be viewed as immigration legislation, not equal 
rights legislation. Therefore, PRWORA and any state initiatives 
stemming from it will be upheld under a rational relationship 
standard. 

Part III will discuss the Texas Attorney General's advisory 
opinion itself, while Part IV will take a close look at the opinion's 
legal analysis and basis. Part V will focus on the public policy im­
plications of the Attorney General's interpretation of PRWORA and 
address the ethical and economical consequences of denying illegal 
immigrants health care. Part VI will be a comparison study, delving 
into how New York and California have dealt with the PRWORA 
and state-provided medical care to undocumented immigrants. 
This section will also suggest how Texas should approach illegal 
immigrant health care. 

The author advocates that this Texas Attorney General case 
was interpreted correctly. Current federal law does not allow Texas 
to provide prophylactic health care services to illegal immigrants. 
However, given the ethical and economic consequences of denying 
basic health care to sick immigrants, the state legislature should 
pass legislation that provides for limited preventive care. 

I. THE BACKGROUND 

A. The Personal Responsibility and Work Opportunity 
Reconciliation Act 

The Personal Responsibility and Work Opportunity Reconcilia­
tion Act (PRWORA) provided the legal backbone for the Texas At­
torney General's advisory opinion regarding immigrant health care 
in 1999. 

6 8 u.s. c. §1621 (2000). 

7 8 u.s.c. §1621(d) (2000). 
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10 Kristin M ' 
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cs UBLic PoL'Y 499, 509 (1999)(refe . . . mmzgratzon Policy, 13 NOTRE DAME J L 

rencmg 8 U.S.C.A. § 1601(2)(A)). . . 



·J 

116 

m. accordance self-reliant 

Hous. J. HEALTH L. & PoL'Y 

WI. th national immigration 

1' ll d 
po Icy. h lations that addresse 

Title IV of the PRWORA set folrt re~yu benefits.12 Title IV ter-
t te and federa agen for immigrant access to _sa ' . ibili for Temporary Assistance 

minated illegal immigrants ehgl A%. to Families with Dependent 
Needy Families (TANF, former y ~upplemental Security Income 
Children (AFDC)), food stamps, - . 

(SSI), or MedicaidJ3 bl characteristics was that it ~i~tin.~ 
One of Title IV's most nota . e . to two categories: "quahfled 

· tion population m th t 
guished the inumg~a . t 14 Section 1621 provides a : and "unqualified" Imrmgran s. 

( ) In general . . n of law and except as pro­
a Notwithst~din~ any(~t)her d(~)~:~his section, an alien who is vided in subsectiOns an 

not- . ined in section 1641 of th~s titl_e), (1) a qualified ahen (as defth I igration and Nationality . · ant under e mm (2) a norummigr 'tt d] or 
Act [internal citation o~I e the United States under sec-

(3) an alien who is paroled mto[B U S.C. l182(d)(5)] for less 
tion 212(d)(5) of such Act . . 

than one year, 1 1 blic benefit (as defined m . . f State or oca pu is not eligible or ~y . ) 15 
. ( ) of this section · 

subsection c anent residents, refu-
. · t are lawful, perm d 

"Qualified" lmmlgran s . to the U.S. for at least one year, an 
gees/ asylees, perso';;' P~~~ •:th a pending or approved sp~":~ 
battered spo.uses an cr f der the Violence Against Women ct.­
visa or a pehhon for re le ~ 1 d undocumented inumgrants, s u 

'fi d" ·num·grants me u e 
1
. ts people "Unquah e 1 . . .t rs asylum app 1can ' 

dents with foreign visas, foreign ~ISl o_ ;ant status, and those for 
1 . g for an adjustment of Imrmg . thheld 17 Unqualified app ym b suspended or Wl . h h deportation has een . 1 services after t e w om h . eligibility for soc1a immigrants lost t elr 

n 8 U.S.C. § 1601 (2000). . th Door on the Immigrant Poor, 9 STAN. L. 
& Richard Edwards, Closmg e 12 Liza Cristo!-Deman 

& PoL'Y REv. 141, 141 (1998). RK PoLiciEs: STATE AssiSTANCE FOR JM. 
. & Karen C. Tumlin, PATCHWO PAPER NUMBER 24, 1999). 13 Wendy Ztmmerman at 1 (URB. lNsT. OccASIONAL 

GRA
NTS UNDER WELFARE REFORM, estri'cted by !e<>islation). 

MI fi hich were r o· (outlining non-citizen bene ts w 

14 8 u.s. c. § 1621 (2000). 
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PRWORA, and are now subject to the welfare laws of the state in which they reside.1B 

Since the passage of the PRWORA, Congress has taken some 
steps to restore limited social benefits to certain immigrant groups, 
such as children, the elderly and disabled.19 In addition, over half 
the states have opted to provide certain benefits to legal immi­
grants.20 This comment focuses on the denial of benefits to unquali­
fied or illegal immigrants in Texas. 

B. The PRWORA's Constitutionality 

The PRWORA has left a heavy political stamp on national im­
migration policy: states now have broad authority to determine im­
migrant benefits.

21 
Until the PRWORA's passage, the federal 

government had authority over "which immigrants [were] admitted 
and how they [were] treated once here."22 This right was specifi­
cally established in Article I of the United States Constitution, which 
granted Congress the right "to establish a uniform Rule of Naturali­zation .. . . "23 

1. The Importance of Uniformity 

Alexander Hamilton, in The Federalist No. 32, explained the ne­
cessity for Congress to create uniformity in immigration policy.

24 
He expressed that power over naturalization must "necessarily be 
exclusive, because if each State had the power to prescribe a distinct 

18 Id. 

19 Zimmerman, supra note 13, at 8 (referring to The Balanced Budget Act of 1997, P.L. 105-33, 
August 4, 1997 and The Agriculture Research, Extension and Education Reform Act of 
1998, P.L. 105-185, June 23, 1998 which restored some benefits to immigrants). See also id. at n.2-3. 

20 

Zimmerman, supra note 13, at 3 (noting that nearly half of states have implemented a 
substitute method of assistance to immigrants to provide benefits even when federal funds 
will not cover the cost of the program). 

21 

Id. at 1-2 (referring to the power of the states to set eligibility requirements for federal 
benefits and to choose whether to implement state-funded substitute benefits). 22

Id. at 19 (alluding to two Supreme Court decisions in 1876 and the federal legislation 
which followed). See discussion of seminal cases infra Part Il(B)(ii). 2

3 U.S. CoNsT. art. I, § 8, cl. 4 (providing, in full, that Congress shall have the power "to 
establish a uniform Rule of Naturalization, and uniform Laws on the subject of Bankrupt­
cies throughout the United States .... "). 

24 

THE FEDERALisT No. 32 (Alexander Hamilton), available at http:/ /www.Jaw.emory.edu/ 
FEDERAL/federalist/feder32.htmi. (delineating immigration law as one of three instances 
where federal powers should completely usurp state's autonomy). 
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2. Equal Protection Argument 

The PRWORA, however, steps outside the limits of traditional 
Congressional immigration policy and threatens immigration law 
uniformity by allowing states, and not the federal government, the 
opportunity to decide immigrant benefits.33 This change implicates 
several constitutional issues.34 

One such constitutional challenge will probably come from the 
Equal Protection clause of the Fourteenth Amendment.

35 
The 

PRWORA can trigger an equal protection argument because it uses 
the suspect classification of alienage to determine whether immi­
grants are eligible for certain governmental benefits.

36 

The U.S. Supreme Court deemed "alienage" a suspect classifi­
cation during the 1970's.37 Statutes implicating alienage are review­
able under the judicial lens of "strict scrutiny."38 Strict scrutiny 
requires that any state restriction on rights be narrowly tailored to 
further the state's compelling interest in order to be deemed constitutional. 39 

"Alienage," however, should not be confused with "alien sta­
tus." The U.S. Supreme Court has differentiated the meaning of the 
"alienage" from "alien status" by holding that the latter "is the prod­
uct of conscious, indeed unlawful, action."40 Therefore, classifica­
tions that discriminate against undocumented aliens (like Texas' 

33 Zimmerman, supra note 13, at I (inferring that the federal government was essentially 
"passing the buck" to the states regarding inunigration benefits in the PRWORA). 

34 

Cristol-Deman, supra note 12, at 144 (noting that the constirutional challenges to the 

PRWORA may involve the Uniform Natirralization Clause of Article 1, the Tenth Amend­
ment, and the Fourteenth Amendment of the U.S. Constirution). 

35 Id . at 145; see also U.S. CaNsT., amend. 14, §I ("All persons bom or natirralized in the 

United States, and subject to the jurisdiction thereof, are citizens of the United States and 
of the State wherein they reside. No state shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of the United States; nor shall any State 
deprive any person of life, liberty, or property, without due process of law; nor deny to 
any person within its jurisdiction the equal protection of the laws.") . 

36 

Cristol-Deman, supra note 12, at 146 (indicating that the 1960's Warren Court stirred con­
troversy when deciding the role of the Fourteenth Amendment in cases involving access to state-provided benefits). 

37 GERALD GUNTHER AND KATHLEEN M. SULLNAN, CONSTITUTIONAL LAw 720 (13th ed. 1997) 
(recognizing that the 1970's Burger Court invalidated several state restrictions on inurn­grant aliens). 

38 ld . 

3

9 Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 227 (1985). 

40 Plyler v. Doe, 457 U.S. 202, 220 (1982) . 
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law barring the issuance of commercial fishing licenses to any per­
son ineligible for citizenship under federallaw.47 

Takahashi brought a mandamus action in a Los Angeles 
County Superior Court to compel California's Fish and Game Com­
mission to issue him a commercial fishing license.48 The case trav­
eled through California's appellate circuit and eventually reached 
the U.S. Supreme Court.49 The Court ultimately ruled that the equal 
protection clause applied to legal immigrants and citizens alike, be­
cause it embodied "a general policy that 'all persons' lawfully in 
this country shall abide 'in any state' on an equality of legal privi­
leges with all citizens under non-discriminatory laws."50 

Under a Takahashi analysis, Texas' denial of public benefits to 
illegal immigrants would be constitutional. Texas counties could 
not provide public health benefits to undocumented immigrants be­
cause they are not "lawfully" residing in the state. Therefore, they 
would not be entitled to any "legal privileges" offered by the state. 
A court reviewing the Texas Attorney General 's opinion under a 
Takahashi judicial lens would allow it to stand. 

2. Shapiro v. Thompson51 

Shapiro and its sister cases52 gave the U.S. Supreme Court the 
opportunity to decide whether state statutes in Connecticut, the Dis­
trict of Columbia, and Pennsylvania, which "denied welfare assis­
tance to persons who had not resided in those jurisdictions for the 
year immediately preceding their application for benefits," were 
constitutional. 53 

The U.S. Supreme Court held that these required waiting peri­
ods created an illegal classification under the Fourteenth Amend-

47 Id.; see CAL. FISH & GAME CooE §990 ("A commercial fishing license may be issued to any 
person other than a person ineligible to citizenship."}. 

48 Takahashi, 334 U.S. at 414 (noting that Takahashi brought suit in 1945, after he had been 
released from a U.S. military camp where the government had several Japanese-born per­
sons during World War IT); See also Korematsu v. United States, 323 U.S. 214 (1943) (sus­
taining a conviction for Korematsu, who violated a military order which prohibited all 
persons of Japanese-born ancestry from inhabiting certain designated portions of the West 
Coast during World War IT). 

4
9 

Takahashi, 334 U.S. at 415 (indicating that the Court granted certiorari to decide the impor-
tance of federal-state relationships and constitutionally protected liberties). 

5() Id . at 420. 

5! Shapiro v. Thompson, 394 U.S. 618 (1969). 

52 Washington v. Legrant, 394 U.S. 618 (1969}; Reynolds v . Smith, 394 U.S. 618 (1969). 
53 Cristol-Deman, supra note 12, at 146. 
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55 Id . (indicating that the compe g s inte ity of public welfare systems and Iscourag-

d DC included preservmg the fiscal gr If eli<>ibility requirements); See also an · · . . · · th easy we are o· 1 
ing indigents to travel to junsdichons WI. th Court's recognition of the fundamenta 
U 'ted States v. Guest, 383 U.S. 745 (noting Te Raich 239 U.S. 33 (1915) (demon­

ru ther)· Cf ruax v. ' f 'll l 
right to travel from one state to ana . l' ·~ate state interests over the rights o I ega 
strating that courts have upheld certam egt 

immigrants). . th t this case was considered together 
56 Graham v. Richardson, 403 U.S. 365 (1971) (~a:~ u':e U.S. District Court for the Eastern 

with No. 727, Sailer v. Leger, a case on appe 

District of Pennsylvania). . th states whose welfare laws were 
. d Pennsylvarua were e 57 Id. (highlighting that Artzona an 

implicated). b . Mexico had resided in Arizona 
ld Cannen Richardson, orn m ' · · 1965· and ss Id . (noting that 64-year o . e er had lived in Pennsylvarua smce ' 

. 1956· Scottish-born Elsie Mary JaneL g l ·a since 1968). All three women 
smce . ' anian native, had lived m Pennsy varu . . 
Beryl Javis, a Panam . b they were not citiZens. Id. 

!fare benefits ecause 4 N y 
were denied state we , . . People v. Crane, 21 · · 

. B · min Cardozo s reasonmg m . . . t' 
59 Id . at 372 (relying on Justice enJa . d "To disqualify aliens is discnmma wn 

154, 108 N .E. 427 (1915), where Cardozo opme ' 
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The Court rejected the states' argument, concluding that a 
state's desire to preserve limited resources for its own citizens was 
not strong enough to usurp equal protection rights.60 Quoting Sha­
piro, the Court held that "the saving of welfare costs cannot justify 
an otherwise invidious classification."61 This case buttressed the no­
tion that constitutional liberties were extended to all persons legally 
in the United States, not just all citizens. 

In Graham, like Takahashi and Shapiro, the U.S. Supreme Court 
held that states could not discriminate against resident aliens who 
were lawfully in the country. Resident aliens, or legal immigrants, 
were entitled to the same state privileges as U.S.-born citizens. Gra­
ham, though, did not address state benefit eligibility for illegal im­
migrants. For this reason, illegal immigrants in Texas could not use 
Graham to support their fight for access to government health 
benefits. 

4. Mathews v. Diaz62 

The issue presented in Mathews v. Diaz was whether Congress 
could condition an illegal immigrant's eligibility for participation in 
a Medicare supplemental insurance program based on continuous 
residence in the United States for five years and permanent resi­
dency.63 The appellees in this case were Cuban refugees who had 
resident alien status, lived in Florida, were all over the age of 65, 
and who had been denied Medicare Part B coverage based on their 
citizenship status. 64 

The U.S. Supreme Court held that though all persons lawfully 
in the country were protected by the Due Process Clause, they were 
not all similarly entitled to all the benefits of U.S. citizenship.65 Con­
gress' plenary power over naturalization and immigration law al-

indeed, but not arbitrary discrimination ... The state in determining what use shall be 
made of its own moneys, may legitimately consult the welfare of its own citizens rather 
than that of aliens."). 

60 
Id . at 374; Cf. Truax v. Raich, 239 U.S. 33 (1915). 

6I Graham, 403 U.S. at 375. 

62 Mathews v. Diaz, 426 U.S. 67 (1976). 

63 Id. at 69. 

64 

Id. at 69-70 (indicating that the Social Security Act of 1932, 42 U.S. C. §1395o, set forth such 
restrictions); See also 42 U.S. C. §1395k (providing that the Medicare Part B program covers 
certain doctors' costs, home health care, outpatient physical therapy, and other medical 
care). 

65 
Mathews, 426 U.S. at 78 (emphasizing in note 13 of the opinion that Title 8 of the United 
States Code is founded on distinctions between U.S. citizens and aliens). ~ 
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s that treated citizens and non-citize~s 
lowed it to for~ulate law thou h different, was not necessanly 
differently.66 This treatment, tt gh t limited Medicare benefits to ... .d.ous "67 The federal statue a ffiV1 1 · 

U.S. citizens was constitutional. . e in supporting Texas' 
. be the most persuas1v th 

This case may . d' al care because it concerns bo 
stance on illegal imrmgrant me 1C '.ded health services. The 

. . ht and government-provt al' 
immigration ng s t the Texas Attorney Gener s following quote particularly suppor s 

decision: · f 'f 

. d d some welfare benefits or Cl 1-The fact that Congress has provi e.d like benefits for all aliens. 
· e it to prov1 e ·1 f zens does not re9mr . . h unfriendly agent of a hosti e or-

Neither the overrug~t VIS~?rl t e t nor the illegal entrant, can ad­
eign power, the resident If; o:-a , 1 claim to a share in the bounty 
vance even a colorable cons~Itu on: ailable to its own citizens 
that a conscientious sovereign rna es av 
and some of its guests.68 . . 

esident aliens who were lawfully m t~1s 
In Mathews' even r ent services to which · 1 d t the same governm 

country were not entit e o l . . ants did not have access 
U.S. citizens wer~ entitledb. Ifhleg~ f 1~~gg~z immigrants in Texas to 

ch benefits, tt would e ar o . . 
to su h h h d a right to these servtces: etther. argue t at t ey a 

b. Illegal Immigrants 

1. Plyler v. Doe69 

ut the Texas federal court system into 
Plyler v. Doe evolved o 70 I 1975 the State of Texas had 

S S me Courtroom. n ' · f 
the U. . upre . 'thhold any state tax morues rom 
amended its education lavys to~~ who were not legally admit-
school districts that enrolled c . . ren sen ted before the court in 
ted into the country.n The question pre 

66 Id. at 80. 

67 Id. . t entitled to all the privileges to available to a 68 Id. (reaffirming that resident aliens are no 
U.S. citizen). 

69 Plyler v. Doe, 457 U.S. 202 (1982). . th U ' t d States District Court for the 
first filed m e ru e 

70 Id at 206 (noting that the case was . 1 . t d lawsuits in the Southern, Western, 
. f T ) This legislation a so crea e d . h S th 

Eastern District o exas . 09 All ere eventually consolidate m t e ou -and Northern Districts of Texas. Id. at 2 . w 

ern District. Id. d to deny enrollment of 
1 d. tr' ts were also suppose 

71 Id . at 205 (highlighting th~t scho~ lS l ~c TEX. Eouc. CoDE ANN. §21.031 (Vernon Supp. 
illegal immigrant school children), See a s . . ho has documentation that he or 

" 1 all admitted allen lS one w 1981) (providing that a eg Y , 
h . 1 lly in the United States. · · · ). Id. s e 1s ega 
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Plyler was whether states could deny access to free public education 
to undocumented school-age children.72 

The U.S. Supreme Court ruled that denying children the op­
portunity to be educated was a violation of the Equal Protection 
clause. The Court held that illegal immigrants were "persons" guar­
anteed certain constitutional rights under the Fifth and Fourteenth 
Amendments. 73 

At first blush, Plyler's clear refusal to allow states to invidi­
ously discriminate against immigrants bolsters the argument that il­
legal immigrants should have access to preventive health care in 
Texas.

74 
However, "Plyler and its dicta may ultimately do more 

harm than good with respect to challenges to provisions dealing 
with undocumented immigrants."" The Court in Plyler specifically 
rejected the idea that the status of "illegal alien," which is different 
from "alienage/' was a "suspect class."76 The Court also noted that 
illegal aliens create their own status as a result of a personal volun­
tary action to enter the country in violation of U.S. criminal laws.7

7 

Furthermore, although Plyler held that education was a funda­
mental right that could not be usurped, health care has never been 
deemed such a fundamental right. For this reason, even a Plyler 
analysis, which deals with illegal immigrant benefits, would proba­
bly render the Texas advisory decision on undocumented immi­
grant health care constitutional. 

These cases -Takahashi, Shapiro, Graham, Mathews, and Ply­
fer-give a snapshot view of how the United States Supreme Court 
has ruled when considering equal protection issues and immigrant 
eligibility for government benefits. Although each case discusses 
access to a different form of public benefit, i.e.: fishing licenses, wel­
fare benefits, medical care, or the right to public education, it ap­
pears that the Court has usually deemed state restrictions based on 
alienage as illegal. However, the Court in Plyler more recently clari­
fied that while alienage is a suspect class, undocumented status is 

72 Plyler, 457 U.S. at 205. 

7

3 Id. at 210; See also Shaughnessy v. Mezei, 345 U.S. 206, 212 (1953) and Wong Wing v. 
United States, 163 U.S. 228, 238 (1896) (upholding the Court's belief that illegal aliens are 
protected under the U.S. Constitution's due process and equal protection rights). 

74 
Cristol-Deman, supra note 12, at 149. 

7s Id. 

76 

Plyler, 457 U.S. at 219, n . 19; see Cristol-Deman, supra note 12, at 149 (observing that Ply­
ler's dicta may damage illegal immigrants' access to publicly funded services). 

77 Plyler, 457 U.S. at 219, n . 19 
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. . . that discriminate against undocu-
not.78 Therefore, classifi~ations d f ential rational relation-
mented aliens will be subJect to a more e er ' 

ship standard.,. h Texas Attorney General's ruling is pre-
Due to the fact that t e r . t will probably survive an 

mised on alien status and not a Ienage, I 
equal protection attack.8o 

The Plenary Power Argument . 
3. ti 

. h Fourteenth Amendment cons -
Most scholars beheve that t eh because federal courts 

t 'll be moot ow ever' 1 
tutional argumen WI RA m'mugration legislation, not an equa will approach the PRWO as 

rights matter.
81 

r I'mmigration courts will 's plenary power ove ' 
Given Congress . . d' . 1 standard of review when 

utilize a reduced, rational basis JU IClath PRWORA.82 As scholar 
t . tuti nal challenges to e 

analyzing cons I o " ecause Congress can exercise com-
Liza Cristol-Deman notes, [_b] 1 ti.on separation of powers 

1 . mmigration regu a ' f 
plete con~o over I 1 west standard of judicial review or 
concerns dic~ate t~e use of,~~e Fo this reason, courts will probably 
federal immigration laws. o_r . l 

hold that the PRWORA is conshtuho~a . t immigrants and self-sui­
Congress's legit~m~te concerns~.:~ to rule over all matters of 

ficiency, combined with It~ pl~naryl'k p ly means that the PRWORA 
. . d naturahzahon, I e th 

imrmgration an . . utin For these reasons, e 
will withstand constitutional scr thy~ evolve from it (like Texas' 
PRWORA,_and m~st s~ate r~s~~~~~s be~efits) will probably endure 
stance on Illegal lmmlgran . 
any level of constitutional scrutmy. 

C. The PRWORA's Effect on Texas . . 

. th PRWORA was passed in 1996, Its nr~-
Despite the fact that e_ . T s not fully realized unhl 

t immigrant health pohcy m exas wa pac on 

f children is not "an absolutely . th t d cumented status or . 
78 Plyler, 457 U.S. at 22~ (~ol~mg . ~ un o roduct of conscious, indeed unlawful, action). 

immutable charactenstic smce tt lS the p 

79 Tostado, supra note 41, at 1049. 

394 2001 WL 78664 (Tex. A.G.) . . 
so Tex. Atty. Gen. Op. JC-0 ' . . t th t the court in Takahashz 

12 t 146 (pomting ou a 
81 See e.g. Cristol-Deman, supra note . ' a d tu liZ. ati'on and thus just "accepted the 

' ' f . . ration an na ra ' 
viewed the issue as one o ~g , . tent was to preserve state resources."). 
state's justification that the legtslature s m 

82 Tostado, supra note 4I, at I039. . . to Congress regarding immigra-
83 Id . commen ( tm. g that special judicial deference lS gtven 

tion law). 
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2001 when the Texas Attorney General clarified the effects of the 
Act.

84 
Previously, state law required county hospital districts to 

provide health services to all indigent county residents.85 Specifi­
cally, the Indigent Health Care and Treatment Act required county 
hospital districts to provide free or discounted care to all needy re­
sidents. 

86 
Harris County, which includes Houston, the largest met­

ropolitan area in Texas, continued to function under this state law 
even after the enactment of the PRWORA.87 

The Harris County Hospital District (the District) is one of the 
largest public health systems in the country. 88 The District is com-
posed of two general hospitals (each with trauma units), a psychiat­
ric hospital, eleven community clinics, and other facilities. 89 State 
law required the district to "furnish medical aid and hospital care to 
indigent and needy persons residing in the district. "90 In order to 
receive this care, prospective patients had to produce proper docu­
mentation of indigence.91 

The District officials learned that many facilities within the 
District required different forms of documentation.92 While official 
district policy permitted applicants to use a range of identification 
to verify their eligibility, some facility clerks required applicants to 
produce a Texas driver's license, which undocumented immigrants 
could not get. 

93 
Due to these inconsistent documentation require-

84 
See Op. Tex. Att'y Gen. No. JC-0394 (2001) (finding that, pursuant to federal law, undocu­
mented immigrants could not have access to most publicly-funded preventive health care services). 

85 
Op. Tex. Att'y Gen. No. H-703 (1975); see also TEx. CaNsT. art. IX, §§ 4, 9 (providing that 
hospital districts "shall assume full responsibility for providing medical and hospital care 
to needy inhabitants of the county."). 

86 TEx. HEALTH & SAFETY CoDE §61.052 (Vernon 2001). 

87 See John Suval, Paying the Price: Hospital District Officials Wanted a Simple One-Sentence Pol­
icy on Immigrant Health Care. What They Got Instead was a Criminal Probe and Plenty of Polit­
ics, THE HousToN PREss, Oct. 11-17, 2001 at 30, 33 (noting that Harris County continued to 
treat patients regardless of whether they were in the United States legally). 

88 Id. at 33. 

89 Id. 

90 
TEx. HEALTH & SAFETY CODE §281.002 (Vernon 2000) (providing Texas counties with the 
authority to create their own hospital districts). 

91 

TEx. HEALTH & SAFETY CoDE §61.006 (Vernon 2000) (stating that the Texas Department of 
Health shall establish guidelines for various counties to follow in providing indigent health care). 

92 
Suval, supra note 87, at 33 (characterizing documentation requirements as obstacles to im­
migrants seeking health care). 

9

3 

Id. (detailing the problems that many aliens had renewing their "gold cards."). At the 
time, "gold cards" were required to get indigent medical care in Harris County. Id . 
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. d dical treatment to many poor f .1. ties denied discounte me ments, aCl I . C t 94 

illegal immigrants in Harns oun y. t' . htmare 95 Immigrant 
b a bureaucra Ic rug · 

This problem ecame . . 'slack of a uniform policy on un-
advocates asserted that the dis~~c~ d to mass confusion and the er­
documented immigrants con~n u e tm t 96 Indeed the Houston 

. · ti' of medical trea en · ' . 
1 ratic adrmnistra on er reported "medica 

1 1 grassroots newspap ' 
Catholic Worker, a oca . . H ris County [were] in a state 
services to the Spanish-speaking m ar 

of crisis."
97 

. n · t . t under new leadership, re-
Consequently, the Hospital ~sf nc 'policy regarding eligibility 

· d d to create a un1 orm · h 
alized that It nee e . . nt medical care, especially Wit re-
requirements for count~ m~Ige t 98 Aware of the PRWORA's lan-
gard to undocumented I~gran s. . l services and anxious to 

. ill a1 · mmigrant soe1a ' . 
guage cuttmg eg I. . olic ursuant to state law, the dis-
create a consistent adrmssw~ p Xtfomey General's office in Aus­
trict sought advice from the exas 
tin, Texas.99 

GENERAL's ADVISORY OPINION II. THE ATTORNEY 

. C unty Attorney Michael Fleming 
On January 25, 2001, Harns o l t address the issue of, 

h T s Attorney Genera o 'd d ' 
asked t e exa . Hos ital District may provi ~ Is-
"[w]hether the Harns County ·~· in Harris County, Without 
counted health care to persons resi mg "lOO 

regard to their immigration or legal status. 

ha hazard documentation policies had on immigrants 94 Id. (discussing the effect that the p 
seeking medical treatment) . 

95 See id . lmm. ti n and Refugee Coalition's 
87 t 34 (describing the Houston Igra o 96 Suval, supra note a . 

concerns about the situation). . ' tt by Louise Zwick, a co-
. f entioned article was wn en . h lth 

97 Id. at 34 (reporting that the a orem d ' al clinic which provided preventive ea 
founder of Casa Juan Diego in Houston, a me lC 

services to anyone). . M l ft the District in 1999 
l tim CEO Lms Jean oore, e 

98 Id (noting that the District's ong e ' t) Moore was soon replaced with John 
· . bl d managemen · . · 

amidst severe financial pro ems an C ty University Health System m San Antoruo. 
Guest the former President of the Bexar oun . . the public and community health 
Id. G~est had more than sixteen years of expenence m 

sector. Id. . th o· tri t's desire to continue to treat 
99 0 . Tex. Att' y Gen. No. JC-0394 (2001) (expressmg e 1S c 

P f · · gration status). 
patients regardless o 1ffiflli 998) ( thorizing the Texas Attorney 

§§ 402 041-402.045 (Vernon 1 au 
100 Id.; see TEx. Gov. CoDE . · · · on re uest) . 

General to issue written advisory opmwns q 
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The Attorney General concluded that Texas counties could no 
longer provide preventive health care services to undocumented 
persons regardless of their residence within county lines pursuant 
to the PRWORA.w1 

Undocumented persons could, however, continue to receive 
emergency care, immunizations, and treatment for communicable 
diseases under the PRWORA.l02 Federal statute 8 U.S.C. §1621(b) 
decreed that restriction of health services did not apply to: 

(1) Assistance for health care items and services that are necessary 
for the treatment of an emergency medical condition (as de­
fined in section l396b(v)(3) of title 42) of the alien involved . . . [andJ 

(3) Public health assistance for immunizations with respect to im­
munizable diseases and for testing and treatment of symptoms 
of communicable diseases whether or not such symptoms are 
caused by a communicable disease. 103 

Except for the health services specifically authorized by the 
PRWORA legislation, illegal immigrants were denied all other state 
funded health services.104 The PRWORA preempted all local and 
state laws that provided services contrary to this provision. los 

The Attorney General 's opinion explained that the only way to 
legally provide such preventive care services would be for Texas 
state policymakers to enact legislation that "affirmatively provides 
for such eligibility."106 Pursuant to 8 U.S.C. §1621(d), states may 
provide such services under the following directive: 

A State may provide that an alien who is not lawfully present in the 
United States is eligible for any State or local public benefit for 
which such alien would otherwise be ineligible under subsection 
(a) of this section only through the enactment of a State law after 
August 22, 1996 which affirmatively provides for such eligibility.l07 

101 
Op. Tex. Att'y Gen. No. JC-0394 (2001) (directing the Hospital District to only administer 
those services allowed under 8 U.S.C. § 1621). 

102 Id. 
103 

8 U.S.C. § 1621(b)(1), (3) (1994 & Supp. V. 1999); see also the Emergency Medical Treatment 
and Active Labor Act (EMTALA), 4i U.S.C. §1395dd (2000)(requiring a hospital to "pro­
vide for an appropriate medical screening examination within the capability of the hospi­
tal's emergency department . . .. "). EMTALA defines an emergency medical condition as 
a condition that could either place the patient's health in jeopardy, seriously impair bodily 
functions, or cause serious bodily organ dysfunction. Id. This treatment is given without 
regard to citizenship status. Id . 

104 
Op. Tex. Att'y Gen. No. JC-0394 at 2 (2001) (following the statutory mandate). 

105 Id. (citing Doe v. Wilson, 67 Cal. Rptr. 2d 187, 189 (Cal. App. 1997}). 
106 

Id. at 3 (illuminating the way to continue to provide the same services to patients pursuant 
to the federal statute by passing an appropriate state law). 

107 8 u.s.c. §1621(d) (2000). 
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Harris County officials then alleged that House Bill 1398 of the 
76th Texas Legislature, which amended the Indigent Health Care 
and Treatment Act, qualified as legislation that could circumvent 
the PRWORA requirements.108 This argument proved unpersuasive 
for the Attorney General, who noted that under the PRWORA's sec­
tion 1621(d), the state must "affirmatively" give eligibility to illegal 
immigrants for enrollment in state-provided medical care.1°9 House 
Bill 1398 failed to refer to citizenship in order to be entitled to such 
medical services.110 

To support his argument, the Attorney General noted that the 
Texas Legislature previously granted illegal immigrants certain 
rights in other policy areas, and in these cases the legislature did so 
expressly.111 For example, in 1997, the 75th Texas Legislature 
amended the Texas Family Code to provide that the Department of 
Protective and Regulatory Services could use state and federal mon­
ies for the protection of children and families ''without regard to the 
immigration status of the child or the child's family."112 Similarly 
(and in the same legislative term), the Legislature revised§ 264.006 
of the Family Code to further ensure that children in Texas, regard­
less of their citizenship status, would receive protection from 
abuse.113 The Attorney General determined that because the Texas 
Legislature did not include this citizenship language in House Bill 
1398, it did not intend to provide preventive health care to undocu­
mented immigrants.114 If the Legislature intended otherwise, as the 
Attorney General argued, it would have included the proper termi­
nology as it did in the Family Code provisions.115 

108 Op. Tex. Att'y Gen. No. JC-0394 2001); see also Julia M. Hernandez, Undocumented Immi­
grants Face Curtailed Health Care Services, HEALTH LAw PERSPECTIVES, Hous. J. HEALTH L. & 
PoL'Y lNsT. (August 28, 2002) at http:/ /www.law.uh.edu/healthlawperspectives/Public 

Health/010828Undocumented.html. 

109 Op. Tex. Att'y Gen. No. JC-0394, at 3 (2001) (explaining that new legislation which meets 
the definition of "affirmative" will be necessary for the hospital district to continue treat­

ing undocumented immigrants). 

no Id. (rejecting the notion that any current legislation affirmatively provided for the treat­

ment of illegal immigrants). 

111 Id. 

112 ld.; TEx. FAM. CoDE ANN. § 264.004(c) (Vernon Supp. 2001). 

113 Op. Tex. Att'y Gen. No. JC-0394, at 3 (2001); TEx. FAM. CoDE ANN. § 264.006 (Vernon 

Supp. 2001). 

114 Op. Tex. Att'y Gen. No. JC-0394, at 3 (2001) (comparing House Bill1398 to other pieces of 

legislation that affirmatively grant rights). 

115 Id. 
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116 Id. 
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p. Tex. Att y Gen. No. JC-0394 (2001) 
119 Id . . 

120 U.S. CaNsT. amend. X. 

121 Op. Tex. Att'y Gen. No. JC-0394 (2001) 
rnT . 
T:~: v. United States, 106 F.3d 661, 665-66 (5th Cir 1997 .. 

. Amendment); see also New York v U 't d S. ) (explammg the purpose of the 
cussmg the history and evolution of thi . ru _e tates, 505 U.S. 144, 161-63 (1992) (d' -

1
23 0 

s prerruse). Is 
P: ~ex. At~'y Gen. JC-0394, at 3 (2001) (ar . 
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124 Id. at 4. · g 

125 Id . 



132 H J HEALTH L. & PoL' Y ous .. 
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1 f federal an s a e fu d 
sult in a withdraw~ o "th hospital district receives n s 
and Medicaid monies b~ca~s:nd :sa condition for receiving these 
from Medicare and Medl~aid a licable federal laws related to the 
funds, it must comply ':l~s '~3~ The Attorney General also noted 
health and safety of patien . 'ble for the accounting and con-. d. · t as respons1 
that the hospital lstnc w C t Commissioners Court or 
trol mechanisms set forth by the oun y 

the Hospital District Board_l33 . . d the public policy concerns 
l c nyn d1srmsse 1 Attorney Genera or 134 The Attorney Genera 

. , b ·ef to the state. . 
1 raised by Harns County s n . l concerns of denying lllega 

hi 1 and econormca d 
stated that the et ca . were matters best reserve . h lth care serv1ces 
immigrants pnmary ea template not the Texas Attar-
for the Texas State Legislature to con ' 

ney General's Office.135 1 J hn Cornyn found that the 
In sum, Texas Attorney Ge~era . o ts ineligible for govern­

PRWORA made undocumented Imrmgran 

C may short 166 (1992) (holding that ongress ' 
126 See New York v. United States, 505 U.S. 144f' s..;tutionally permissible methods to urge 

. . number o con u 
of outright coercton, exerctse a . t t with federal interests) . 

1 . slative program consis en states to adopt a egt 

127 Id. 

0 T Att 'y Gen. JC-0394 (2001). 128 p . ex. 

129 Id. 

130 Id. at 1. 

131 Id.; 8 U.S.C. § 1621 (2000). 

A , Gen JC-0394 (2001). 
132 Op. Tex. ttY · § 281 049 (Vernon 2001). 

& SAFETY CoDE ANN. · 133 Id .; see also TEX. HEALTH 

T Att'y Gen. No.JC-0394, at 6 (2001). 134 0p. ex. 

135 Id. 

Poucy AND Pouncs OF ILLEGAL IMMIGRANT HEALTH CARE IN TExAs 133 

ment-provided preventive health care.136 States could elect to pro­
vide such coverage, but only through passage of state legislation 
after August 22, 1996 affirmatively providing for such health care 
services.

137 
Thus far, Texas has not passed such a statute; neither the 

Texas Health and Safety Code section 281.002 nor H.B. 1396 of the 
76th Legislature demonstrated the requisite intent to provide such 
services to unqualified inunigrants.138 County hospital districts that 
provide free or discounted nonemergency health care treatment to 
illegal immigrants can be subject to certain federal and state penal­
ties for violation of this federallaw. 139 

III. CASE DISCUSSION, ANALYSIS, AND POLITICS 

The Attorney General's decision regarding illegal immigrant 
health care does not carry the weight of law.l40 Regardless of its 
lack of legal bite, this advisory opinion raised controversy within 
the state. The following section analyzes the Attorney General's 
reasoning in the opinion, and discusses the local political responses. 

1
36 Id. at 6 (arguing undocumented immigrants were ineligible for state provided preventive 

health care). 

137 
Id. (arguing states could elect to provide immigrants with preventive health care services 
only if the statutory deadline was met). 

138 Id. 

139 
Op. Tex. Att'y Gen. No. JC-0394, at 1 (2001). For an account of how other Texas counties 
have reacted to this Attorney General opinion, see Jim Yardley; Immigrants ' Medical Care is 
Focus of Texas Dispute, N.Y. TIMEs, Aug. 12, 2001 at §I (reporting that both Montgomery 
and Nueces County hospital officials have cut services to more than three hundred un­

documented immigrants within their county lines, while Bexar and Dallas Counties have 
chosen to continue the status quo); see also TX: Attorney General Claims that Harris County 
Violates PRWORA in Providing Free Care to Undocumented Immigrants, 20 NEWSLINE 8 Guly 
31, 2001), at http: / / www.naph.org/ publications/ index.c&n?publication_issue_id=2168 
publication_article_id=450 (asserting that U.S. Representative Gene Green, a Houston-area 
congressman, has attempted to alleviate this issue by introducing legislation in the U.S. 
House of Representatives). Congressman Green introduced H .R. 2635 on July 25, 2001, in 
an effort to expand the PRWORA services to include primary and preventive care to all 
illegal immigrants. Id. It was estimated that passage of this legislation would provide pre­
ventive care for nearly 700,000 tmdocumented immigrants in Texas, saving the state 
money in costly emergency care. Id . The legislation was sent to committee and has not 
been acted upon since. Id. 

140 
Office of the Attorney General Website, Effect of Opinions, available at: http: / / www.oag. 
state. tx.us/ opinopen/ opin_request_proc.htm (noting that, although not binding, Texas 
appellate courts have held that Attorney General Opinions are entitled to "great weight"); 
but see Amy Snow Landa, Illegal care? Treating Undocumented Immigrants in Texas, AMERI­
CAN MEDICAL NEws, available at: http: / / www.ama-assn.org/ sci-pubs/ amnews/pick_01/ 
gvsalOOihtm (reporting that despite the strong persuasive authority of the Attorney Gen­
eral's July 2001 opinion, some people regard it as ''just one lawyer's opinion."). 
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A. Case Discussion and Analysis 

The Attorney General's decision is legally correct. The 
PRWORA's language clearly states that illegal immigrants can ob­
tain state benefits only if the state "affirmatively provides for such 

eligibility. "141 
Philip Bobbitt, a renowned constitutional scholar, outlined six 

modalities for the interpretation of statutes or other legal instru­
ments in his legal treatise, Constitutional Interpretation.I42 For our 
analysis, we utilize the most common and practical modality, the 

textual method. 
Bobbitt's textual method analyzes the plain language of the 

statute to determine its meaning. Using this analysis, we find that 
the Texas Attorney General looked to the plain meaning of what the 
PRWORA intended in 8 U.S.C. § 1621(d). The Texas Attorney Gen­
eral defined "affirmatively" to mean ''by way of assertion or express 
declaration."143 Indeed, he cited the Oxford English Dictionary to 

clarify this directive.144 

Under a strict textual analysis, Texas has not affirmatively pro-
vided preventive health care for illegal immigrants. The Attorney 
General properly rejected the District's argument that the Indigent 
Health Care and Treatment Act amendments passed in 1999 affirm­
atively provided for such care.l45 Neither the Texas Health and 
Safety Code section 281.002, nor House Bill 1398, which Harris 
County also claimed qualified as appropriate state legislation, made 
any reference to immigrant status.l46 The Indigent Health Care and 
Treatment Act required a name, address, social security number (if 

141 8 u.s.c. § 1621(d) (2000). 

142 PrnLll' BoBBITT, CoNSTITUTIONAL INTERPRETATION, 12-13 (1991). Bobbitt outlined six mo­
dalities for statutory interpretation. The textual method analyzes the plain language of the 
statute to determine its meaning. The historical method uses legislative history and the 
drafters' or legislators' original intentions to determine the correct implementation of a 
statute. The structural method focuses on each branch of government and determines 
statutory construction based on the duties delegated to each branch. The doctrinal 
method looks at precedent to discern statutory construction. The fifth method, the pru­
dential modality, focuses on the policy and consequences of the statute to determine its 
meaning. Lastly, the sixth method looks towards ethics and morality to determine the 

meaning of a statute. Id. 
143 Op. Tex. Att'y Gen. No. JC-0394 at 4 (2001); I Oxford English Dictionary 219 (2d ed. 1989). 

144 Op. Tex. Att'y Gen. No. JC-0394 at 4 (2001); I Oxford English Dictionary 219 (2d ed. 1989). 

145 See Op. Tex. Att'y Gen. No. JC-0394 (2001). 

146 TEx. HEALTH & SAFETY CoDE ANN. § 281.002 (Vernon 2001); Tex. H.B. 1398 §16.007, 76th 
Leg., R.S. (1999) (providing no specific reference to medical services for unqualified 

immigrants). 
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available), proof of poverty status 
for treatrnent.147 It did not " ,; and proof of county of residence 
f .t. assert or make an" or Cl Izenship status as re . db express declaration" 
t G quire y the PRWORA 148 Th 
orney . eneral reasoned that the PRWO .· e Texas At-

ence to Immigrant status d . h RA reqmred express refer-
! , an ne1t er the legis! t · hi 
anguage of the bill provided f 'II I . . a Ive story nor the 

The PRWORA's Ian or 1 ega un~rugrant eligibility.I49 

quire state legislatures t~:~~.~~ the le?Islative intent clearly re­
service eligibility. ICI y provide for illegal immigrant 

B. The Politics 

Controversy erupted soon aft 
dared that the PRWORA .. er the Texas Attorney General de-

. d. prohibited county h · 1 d' 
provl Ing preventive health . ospita Istricts from 
cal d. care to Illegal immi t 

' me Ia, political legal and gran s. The medi-
strongly condemned or supporte~o;profi: ~ommunities all either 

Hospitals and other health IS OJ?Iruon.Iso 
the decision. lsi Some d t f care providers reacted negatively to 
Attorney General's offi oc of£rs, .or example, claimed that the Texas 
th . ce e ecbvely hindered th f 

eu professional duty to heaJ.IS2 Dr Jeff em_ rom pursuing 
a~ Ben Taub General Hospital I . . d Starke, Chief of Pediatrics 
his Hippocratic oath_153 To fo b' ~dadlme that such an order violated 
ge illn r I actors from t t. 

ncy ess, according to Starke, would b " rea mg a nonemer-
and ... contrary to every canon of m e mo:ally reprehensible, 
[he was] aware."154 odern medical ethics of which 

s~~e of the media jumped into the f 
the decisiOn was bad public I' ray as well, arguing that 

po Icy. An August 2001 editorial in the 

147 Tex. H. B. 1398 § 61.007(1)-(8) 76th L 
ment for the indigent citize;s of Te:!:)R.S. (1999)(providing health care and critical treat-

W8 . 
U.S.C. § 1621(d) (2000). 

149 Op Tex Att' G · · Y en. No.JC-0394, at 2 (2001) 
150 See Michael K' Sl . · . mg, ammmg the Hospital Door· Cor , 

swnate nor Conservative AusTIN C . nyn s Health-Care Opinion Neither C 
plaint with Harris Coun;y DA HHRlONICLE, Aug. 24, 2001; Mark Levin YCT F'l omcpas­
L y on ea th Care Serui t nz . , z es om-

aw, OUNG CoNSERVATIVES OF TEXAS N A ces o egal Alzens in Violation of Federal 
org/healthcare.html. EWS DVISORY (July 30, 2001), available at www 

mM ~l 

152 See Landa, supra note 140. 

153 Id. 

154 Id. (respondin t h . g o ow he would react if told th 
losls, a communicable disease treatable d at hthe could care for someone with tubercu-
asthma which · un er e PRWORA b t ' Is not considered as a treatable illn ' u not someone with 

ess under the same legislation). 
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I 
Austin Chronicle labeled Cornyn's opinion as "almost certainly lousy 
legal advice."1ss The columnist claimed the Attorney General's opin­
ion denied illegal immigrants, who live, work, and pay taxes in 
Texas, access to services that they helped pay for.l56 Studies con­
ducted by the National Immigration Forum, an immigration advo­
cacy group, supported this contention.157 These studies showed that 
immigrants, over the course of their lifetimes, pay about $80,000 
more in taxes than they use in government provided services.158 

Opponents of the Attorney General's opinion also highlighted 
the fact that the Texas Legislature would have to wait to respond 
adequately to this legal and political matter.l59 The Texas Legisla­
ture, unless convened by the Governor, meets every two years.160 

Having concluded their most recent session in the year 2001, the 
Legislature would not reconvene until the year 2003, absent a spe­
cial session.161 

On the political front, however, an organization called the 
Young Conservatives of Texas lauded the opinion. The University 
of Texas Law School chapter of this organization, headed by third 
year law student Mark Levin, publicly proclaimed that, 

It is an abuse of power for hospital districts in Harris, Dallas, El 
Paso, and Bexar Counties to continue to illegally force taxpayers to 
underwrite free health care for every citizen of another country 
who illegally crosses the border. The Harris County Hospital Dis­
trict alone has doled out $330 million in free medical care to illegal 
aliens over the last three years.162 

Levin went on to decree that Texas would become "Mexico's 
Nursing Home" if the state continued to provide illegal immigrants 
prophylactic health services.163 To punctuate his fervor, Levin filed a 

155 See King, supra note 150 (claiming the Attorney General' s opinion lacked a basis in sound 
legal policy and arguing the decision created a dangerous and negative precedent for ille­

gal immigrant medical care). 

156 Id. (contending that, by denying undocumented immigrants the basic service of preven­
tive health care, Texas was treating illegal immigrants as less than human). 

157 Oven, supra note 10, at 506 (referring to a July 1998 report issued by the group) . 

158 Id. (explaining that the immigrant worker population is typically younger than the native­
born American population; therefore, immigrants have more time to pay taxes into public 
programs for the elderly before they have the oprortunity to utilize them). 

159 Landa, supra note 140, at 5. 

160 TEx. CoNST. art. Ill, § 5. 

161 Id . 
162 See Levin, supra note 150 (underlining that illegal immigrants would benefit from the 

crime of entering this country illegally). 

163 Suval, supra note 87, at 38 (quoting Marc Levin: "This question of whether to provide fee 
[sic] health care for all Mexican citizens is . .. critical because unlimited free American 
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complaint with the district attorne s f D 
Counties to register hi y o alias, El Paso, and Bexar 
opinion.164 s approval of the Attorney General's 

In reaction to the Attorn G ' 
from the Young Conservativesey f ;neral s decision and these calls 
Chuck Rosenthal raised th t ko fexas, Houston District Attorney 
h . e s a es o non-compl" b hr 

ospital employees with c . . 1 Iance y t eatening 
spend public funds 16s ThrmunD. a. sanctions if they continued to mis-

1 . . · e IStrict Attorney d d" · 
ta officials that the puni hm . warne Istnct hospi-

. s ent could mdude . "I t 
nmety-nine years for misspend· bl" Jai erms of five to 
H · 1 mg pu Ic funds 166 H 

ospita District officials felt confident . . . owever, many 
would not lead to criminal charges.l67 that mveshgatory probes 

Some supporters of the Att G 
lieved that, because entering th o~n:y d eneral's position also be-
tion is a federal crime 168 £:£ . e rute States without authoriza­
care to undocumented ~ ermg prev~ntive and primary health 
breaking the law_169 grants effectively rewards criminals for 

C. Summary 

. Despite its political controvers th 
Interpreted the PRWORA Th T y, e Attorney General correctly 
the plain meaning of 8 US. C §e162exas Attorney General looked to 
· · · · 1 and mad t hni mterpretation of the law T ffi . e a ec cally precise 

. · 0 a rm something 
assert It.17o To date, the Texas Le . 1 ~eans to express or 
grant illegal immigrants gts ature has failed to affirmatively 

. . access to preventi h lth . 
legislation. The statutory I ve _ea care m any state 

anguage and legtslative intent of the 

health care, which is far superior to the health serv· . 
surely encourages the ongoing flood of ille al . t:es a_vail~ble in most parts of Mexico, 

164 Id (outlinin . g unrmgration mto Texas .. . . "). 
. g the rmportance of the Attorne G ' . . 

costs). y eneral s dectswn in controllm· g h lth ea care 
165 See Hemand ez, supra note 108, at 1 (outlinin the . . . 

tals continued to misspend public funds). g potential crrmmal consequences if hospi-

166 Id . 

167 Steve Brewer, Hospital District Official Sees No Ch . 
2001, at 34A (ar<Tning the Ha . C . . arges zn Probe, Hovs. CHRoN. Aug 24 
d o- rns ounty Dtstnct Att , , . ' 

ence to substantiate any potential . . al omey s office lacked sufficient evi-
crmun charges · 

168 8 U.S. C. § 1325(a) (2000) (providin th . agamst named hospitals). 
a federal crime). g at illegal entrance into the United States constitutes 

169 Yardley, supra note 139 at 18 ( tin th .. 
fund d d. ' no g at provtdmg ille al . . 

e me teal care creates incentives for irnrni . g lffimlgrants with taxpayer 
170 I Oxford En li h o· 0 grants to Illegally enter the U.S.). 

g s tctionary 219 (2d ed. 1989)(d f . 
e mmg the term "affirmatively"). 
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PRWORA clearly indicates the Attorney General made the' right 

decision. 
Moreover, the Attorney General correctly called upon the 

Texas Legislature to amend this policy conundrum. The Attorney 
General interprets the law for government entities, rather than cre­
ating the law.171 The PRWORA clearly provides that states must 
draft legislation that grants illegal immigrants eligibility for state­
funded preventive health care services if they wish to provide such 
services.172 The Texas Legislature, as representatives of the gov­
erned, should take into consideration the concerns of the medical, 
political, media, legal and non-profit communities and make this 

decision for Texans. 

IV. PoLICY IMPLICATIONS 

The author contends that illegal immigrant health care is a 
matter for the state legislature, not the state courts or the Attorney 
General, to decide. The PRWORA's language clearly requires state 
legislatures to affirmatively provide for illegal immigrant preven­
tive health services.173 Legislatures are in a better position to weigh 
the moral and fiscal implications of denying health care to sick 

immigrants. 
The following sections will discuss the ethics and economics of 

denying preventive health care to undocumented persons. 

A. Denying Preventive Health Care-The Ethics 

The Texas Legislature should contemplate the ethics of deny­
ing preventive health care to illegal immigrants in need of medical 
care. To many, the prospect of denying an ill child or an elderly 
person medical care for a chronic illness because of the lack of 
proper paperwork offends deep-seated notions of social, moral, and 

religious responsibility .174 

For many Americans, stories about undocumented immigrants 
suffering because they cannot receive medical care offend personal 

171 See generally Office of the Attorney General Website, Effect of Opinions, available at: http:/ I 
www.oag.state. tx.us/ opinopen/ opin_request_proc.htm. 

172 Id . 

173 8 u.s.c. § 1621(d) (2000). 

174 Phyllis Griffin Epps, Where Every Man is an Island: A Comment on Immigrant Health Care, 
HEALTH LAw PERSPECTIVES, Hous. J. HEALTH L. & PoL'Y INsT., at http:/ / www.law.uh. 
edu/healthlawperspectives/PublicHealth/010831 Where.html. 
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notions of ethics 175 An exa 1 f 
Houston: Dr. Pat McCollo t mp ~ o such a story already exists in 
cal clinic in Houston, r:c:~lsa tr~~: at the Casa de Amigos medi­
cleaner from Mexico for h t . 17g an undocumented house 

. yper enswn. 6 Dur · f h . 
routme visits the doctor d' d mg one o t e patient's . ' Iscovere a lump · th . , 
A bwpsy revealed a 1. m e pahent s breast.I77 

rna Ignant tumor and th 
radical mastectomy 178 The ti ' e woman underwent a 

. · pa ent returned 0 
Amigos for treatment for her h . nee more to Casa de 
that the arm on the same s"d ypfehrtenbswn when the doctor noticed 
" . I e o er ody as her m t t 
massively swollen."l79 Althou h h as ec omy was 

tinue with chemotherapy she ~d e recommended that she con-
qualify for state-funded t;eatmco t 180~ pay for treatment herself or 
this patient since then and h en . I e doctor has not heard from 

' e specu ates thath h 1 hh 
rated without treatment 181 Unf . er eat as deterio-
just one of many. . ortunately, this account is probably 

In the introduction t F p ,r,· 
the Institute of Med. . oB odfr ro; zt Enterprise in Health Care from 

ICme, ra ord Gray argues that: 

I7s Id. 

Health care is · . a commlilllty service to whi h 
and compassion and charity sh uld c words such as caring 
family and the church wh ~ t!ply-words that connote the 
once resided. The res 'ons:rte ~ ctions of caring for the sick 
not from the fact that tmarketois~sea~eda;;,d disability should stem 
but from a humane res onse t re~ e om peoples' misfortunes 
needs of the sick and unfport to thheirulneeds. The ideal is that the 

h . una e s o d be m t b 
a P ilosopher expressed it are a tin e Y persons who, as 
the expectation of gain . . ~ _182 c g out of love rather than out of 

I76 Suval s ' upra note 87, at 30 (indicating that the C d . 
facilities operated by the District). asa e Anugos clinic is one of the medical 

177 Id. (r~vealing that the woman underwent treatment a 
Taub IS another medical facility und th D' . ' t Ben Taub General Hospital). Ben 
D' tri L er e IStrict s authority s H . 

IS ct ocations & Services at http· I I . ee arns County Hospital 
(last visited Nov. 13, 2002). . www.tmc.edu/ hchd / Locations_and_Services.html 

178 Id . 

179 Id . at 40. 

180 ld. (noting that the patient's "gold card" 
sary t . was never renewed) A " ld d" o recerve non-emergency care . th H . . . go car was neces-
cause clinics began requiring ll f m e arns County hospital district. Id. at 30. Be-

a orms of documentati . d 
pursuant to the Attorney General's decisi . . on m . or er to receive a card 
hers. Id. on, this particular patient was unable to renew 

18I Suval su ' pra note 87, at 40 (quoting Dr. McColloster ' . . 
cancer had recurred because she had t fini' h ' 'It was a drstinct possibility that the 

182 no s ed her full co f ch 
BRADFORD H. GRAY An Int d t ' . urse o emotherapy .. .. "). 
1 

' ro uc zan to the Issues m FoR p E 
2-13 (Bradford H. Gray ed Nat'l A d p - ROFIT NTERPRISE IN HEALTH CARE 

., ca . ress, 1986). 
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. . . their social and moral con-Many citizens feel a shrrmg In and children 
h that indigent men, women, .. 

sciences. when they ea~83 The Texas Attorney General's opmwn 
are derued health care. t' e health care will create . .11 1 · ·grants preven IV 
that derues I ega Irmm ' h lth is balanced against a spread-
more situations where one s ~a e balanced against their tax 
h t and where people's consciences ar s ee, 

bills.l
84 

1' . . also challenges doctors' per-
The Attorney Genera s oprmonl J ff Starke MD Chief of Pe-

f rty For examp e, e ' ' sonal senses o mora I · . 1 t t d "When you read the 
T b G eral Hospita s a e ' 

diatrics at Ben a~ en, an thing about [a patient's] citizen-
Hippocratic oath, It doesn t say h ~ 1 who come to me for 
ship. It says I'm supposed to e p peop e 

help."18s f this Texas case, must balance h . . as a consequence o h 
p ysicians, . 'th thei·r role as agent for t e t f their patients WI 

their role as agen or hi h t 'd ls of medicine are not always 
hospital.1~6 "Cl~arly, the g 7 t~e e~ealth care sector ... medical 
fully realized m any sector o . b tween altruism and self-

t. always involves a tenswn e prac 1ce 
. t "187 f d 
mteres . f into the dilemma o eny-

Religious responsibi~ity ~~~o a~ci~grant status. Judeo-Chris-
ing health care on the basis of I egl . the unfortunate into one's 

. 1 th irtues of we commg 
tian ethics exto e v 1 E d 22·21 states: "Do not op-. F examp e xo us . 
care and hospice. or R ' mber you yourselves were once . · any way erne , 
press forei~ers m . f E t "188 Similarly, Mathew 25:35 pro­
foreigners m the land 0 gyp · M thing to eat· I was 

h and you gave e some ' 
claims: "For I was ungry thin t drink I was a stranger and 
thirsty and you gave Me some g o ' 

you took Me in. "189 C th 1' Church has protested the provisions 
Specifically, the a ? IC. . . t immigrants.190 The 

of the PRWORA that discnmmate agams 

183 See Griffin Epps, supra note 174. 

184 See generally id. 

185 See Landa, supra note 140. . . , f'd . duty to patients compared 
(hi hli hting physicians 1 uClary I86 GRAY supra note 182, at 15 g g . ti ) 

h, . . s' relationship with health care orgaruza ons . top ysician 

187 Id . at I4. 

188 Exodus 22:21. 

189 Matthew 25:35. . han hundred days until the 
99) ( tin that with less t one 

190 Oven supra note 10 at 532 (19 no g . ' ff t B' hop John Cummins of Oakland, 
' . . ns went mto e ec ' IS "th 

PRWORA's immigrant provisw king that Congress address e 
California, sent a letter to all 535 members of Chil~ndgress ;: elderly the disabled, and those 

1 . . ants among us· c ren, , most vulnerable lega lffiffilgr · 
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Church called for a new worldwide perspective on immigrants' 
rights, calling upon countries to recognize every person's inherent 
human dignity. 191 In June of 1996, Bishop Anthony M. Pilla of 
Cleveland, Ohio, extolled the virtue that Saint John witnessed and 
heard: "I command you to love each other in the same way that I 
love you. "192 Bishop Pilla urged his audience to "treat the alien who 
resides with you no differently than the natives born among you; 
have the same love for him as for yourself . . . . The basic love for 
the stranger helps each person realize and respect the human dig­
nity inherent within that stranger."l93 

Other religions also advance the notion of caring for others. 
Judaism supports that "providing health care is not just an obliga­
tion for the patient and the doctor, but for society as well. "194 Simi­
larly, Muslim doctors are instructed to "treat alike the rich and the 
poor, the master and the servant, the powerful and the powerless, 
the elite and the illiterate. God will reward him if he helps the 
needy. "195 

The PRWORA offends notions of moral and religious ethics by 
not providing preventive health care to illegal immigrants. Never­
theless, ignoring the PRWORA and providing preventive health 
care is illegal under federal law. The Attorney General correctly in­
terpreted that the PRWORA prevented states from offering such 
prophylactic services without legislation which affirmatively pro­
vides for such services. 196 The issue of providing preventive health 
care is one for the Texas Legislature to grapple with, not the Texas 
legal system. Texas policymakers should firmly consider the ethics 
of denying medical care to sick people and write legislation to pro­
vide limited state funded care to the illegal immigrant population. 

who have sought our protection from persecution from abroad." (quoting National Con­
ference of Catholic Bishops/United States Catholic Conference, 92-Year Old Immigrant 
Faces Homelessness Due to Welfare Law; Bishop Urges Corrective Legislation (Apr. 25, 1997) at 
http:/ /www.nccbuscc.org/ comm/ archives/97-091.htm)). 

1
9I Id. at 533 (discussing the Catholic Church response to United States immigration reform). 

192 Id . at 534 (quoting John 15:12). 

1
93 Oven, supra note 10, at 534 (quoting Bishop Pilla's address to his fellow bishops in the 

Summer of 1996). 

I
9
4 RELIGious ACTioN CENTER OF REFORM }UDAISM, Issues: Jewish Values and Health Care, availa­

ble at http:/ /www.rac.org/issues /issuehc.html (last visited Nov. 19, 2002). 
19

5 Ezzat Abouleish, M.D., Contributions of Islam to Medicine in IsLAMic MEDICINE, available at 
http:/ /islam-usa.com/im3.html (last visited Nov. 19, 2002). 

196 8 U.S.C.§ 1621(d) (2000). 
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t' Health Care-The Economics 
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grants, according to Anderson, may prevent them from inundating 
hospital emergency rooms when their health conditions worsen.206 
Under the Emergency Medical Treatment and Active Labor Act, all 
hospitals that operate emergency care facilities must treat every pa­
tient in an emergency; this federally mandated requirement results 
in overcrowding in emergency rooms and expensive medical bills.207 

Ben Taub General Hospital Chief of Staff James Mattox, MD, 
concurred with this conclusion. Dr. Mattox warned that the Texas 
Attorney General's policy will "worsen an already overstressed sit­
uation, and at increased cost, because seeing someone in an emer­
gency department is considerably more expensive than seeing 
someone in a clinic."2Ds 

Moreover/ hospital emergency rooms may sacrifice care due to 
the increased number of patients involved. Dr. Mattox warned that 
the nearly four hundred patients Ben Taub treats everyday will in­
crease twofold if undocumented immigrants are not permitted to 
receive preventive care.209 Hospital emergency rooms will be forced 
to balance an increased patient load with the same number of staff 
and resources at the risk of possibly jeopardizing the quality of care. 

The Texas Legislature should consider the prospect that Texas 
taxpayers could actually save money by providing illegal immi­
grants with primary and preventive health care as opposed to pro­
viding only emergency medical care. Both the ethics and the 
economics of denying illegal immigrants primary medical care are 
appropriate concerns for the elected legislative branch of govern­
ment, not the judiciary or the Attorney General. The Texas Legisla­
ture should carefully weigh these public policy concerns and 
consider drafting legislation that affirmatively provides unqualified 
immigrants with limited health care services. 

v. THE STATES 

This section focuses on how other states have reacted to the 
PRWORA 's mandate limiting federally funded welfare benefits. 
Prior to the PRWORA's passage, only the federal government could 

206 Id. 

207 Id . For further information on EMTALA, see supra note 103. 
2
08 Id . (explaining that Ben Taub General Hospital, which functions under the authority of the 

Harris County Hospital District, operates specialty and community based clinics for Harris 
County residents). 

209 Id . 
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217 N .Y. Soc. SERV. LAW§ 122(1)(b)(i) (McKinney 2002). 
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Immigrants entering the country after August 1996 were not eligible 
for such benefits until they lived in the country for five years. 21B 

The court in Aliessa v. Novello held that New York's Social Ser­
vices Law section 122, which denied Medicaid benefits to people 
based solely on their status as legal aliens, was unconstitutional.219 

The plaintiffs, twelve immigrants, resided in New York state.22o 
Some plaintiffs were permanent residents who had green cards22I 

and others resided in the United States under the color of law 
(PRUCOLS).222 All the plaintiffs were terminally ill and would qual­
ify for state funded Medicaid benefits but for the statute.223 

The plaintiffs argued that section 122 violated a portion of the 
New York State Constitution which mandated aid to the needy.224 
The New York State Constitution provides that: "the aid, care, and 
support of the needy are public concerns and shall be provided by 
the state and by such of its subdivisions, and in such manner and by 
such means, as the legislature from time to time may determine."225 

The New York Court of Appeals ultimately ruled for the plain­
tiffs.226 The court in Aliessa determined that certain qualified and 
unqualified immigrants (PRUCOLS) were eligible to receive state 
Medicaid benefits.227 

New York's approach differs from Texas' approach in that se­
lected unqualified immigrants (PRUCOLS) are eligible for state 

21s Id. at (l)(b)(ii). 

219 
Aliessa, 754 N.E.2d at 1098-99 (holding that the statute violates the Equal Protection clause 
of both the New York State and United States Constitutions). 

220 
Id . at 1088 (reporting that the immigrants were from countries such as Bangladesh, 
Belorussia, Ecuador, Greece, Guyana, Haiti, Italy, Malaysia, the Phillipines, Syria, and 
Turkey). 

221 
Id. See also Immigration and Nationality Act, 8 U.S.C. § 1101 (20)(2002)(defining "lawfully 
admitted for permanent residence" as being "the status of having been lawfully accorded 
the privilege of residing permanently in the United States as an immigrant in accordance 
with the immigration laws .... "). 

2
22 Aliessa, 754 N.E.2d at 1088. 

223 N .Y. Soc. SERV. LAw § 122 (McKinney 2002). 
224 

Id. at 1088-89. ('The putative class consists of 'all Lawful Permanent Residents who en­
tered the United States on or after September 22, 1996 and all [PRUCOLs] who, but for the 
operation of New York Social Services Law § 122, would be eligible for Medicaid coverage 
in New York State."') 

225 
N.Y. CoNsT., art. XVII, § 1; Aliessa, 754 N.E.2d at 1092 (inferring that the plaintiffs are 
needy because they are sick and, therefore, should be provided more than just emergency 
aid). 

226 
Aliessa, 754 N.E.2d at 1093 (concluding that section 122 of the New York Social Services 
Statute violated the letter and spirit of the state constitution). 

227 
Id. at 1092 (noting that qualified aliens are those who entered prior to August 26, 1996). 
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Additionally, Proposition 187, spearheaded by former Califor­
nia governor Pete Wilson, created a national stir.236 In recom­
mending Proposition 187, the California Assembly sought to bar 
undocumented immigrants from public services such as public edu­
cation and Medicaid.237 Although the legislation passed, federal 
courts in California eventually deemed the proposition partially 
unconstitutional. 238 

California, like Texas and New York, chose to deny illegal im­
migrants preventive health care based on the PRWORA.239 In 1998, 
California abated legislation that previously authorized state 
funded prenatal care for pregnant unqualified immigrants.240 Since 
the PRWORA prohibited states and local governments from provid­
ing or funding routine, taxpayer-paid medical care for the benefit of 
illegal immigrants, Governor Pete Wilson, Kimberly Belshe (Direc­
tor of the California Department of Health Services), and the De­
partment of Health Services invoked emergency regulations to 
change state laws.241 Wilson and Belshe authorized this action to 
bring California into compliance with the PRWORA's federal 
mandate.242 

The emergency regulations explained that the PRWORA " ... 
was enacted on August 22, 1996. Section 411 of this federal law [8 
U.S.C. §1621] took effect immediately and requires the immediate 
termination of state or local government funded public benefits for 
aliens who are not qualified."243 

A San Francisco trial court granted an injunction, preventing 
the emergency regulations from taking effect. 244 However, the 

236 Zimmerman, supra note 13, at 4. 
237 Id. 

238 League of United Latin American Citizens v. Wilson, 908 F.Supp 755, 786-87 
(1995)(describing the federal district court's rationale for striking down Proposition 187). 

239 Doe v. Wilson, 67 Cal. Rptr. 2d 187 (Cal. App. 1 Dist. 1997). 
240 Id . at 190 n.l (documenting that the California Assembly extended prenatal services as 

part of 1998 amendments to the state's Medi-Cal program). 
241 Id . at 190 (barring state aid to illegal immigrants, as provided by the PRWORA). 
242 Id. at 190-91. 
243 Id . at 191 (noting that "Congress has determined that there is 'a compelling government 

interest to remove the incentive for illegal immigration provided by the availability of 
public benefits.'"). 

244 Wilson, 67 Cal. Rptr. 2d at 191-92 (highlighting that opponents to the emergency regula­
tions first sought relief in the Central District of California, which ruled on Proposition 
187's unconstitutionality). This detail is notable because, in this case, that court upheld the 
emergency regulation to deny illegal immigrants medical services. Id . The Honorable Ma­
riana R. Pfaelzer asserted that, "the basis for her prior ruling holding Proposition 187 un-
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245 Id. 

246 Id . 

247 8 U.S.C. §1601 (2002). . , St t the Border: Why Texas Should 
ill C t Human Rtghts Don t op a 6 (2002) 

248 Alexander Vivero Ne I ommen ' t d Immigrants 4 ScH OLAR 405, 432-3 . 
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250 Id. at 432-36. 
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VI. CoNCLUSION 

This comment focused on the July 2001 Texas Attorney Gen­
eral's opinion that barred Texas county hospital districts from pro­
viding preventive health services to undocumented immigrants . 
Although illegal immigrants can still receive medical care for emer­
gency conditions, immunizations, and communicable diseases, the 
Attorney General's advisory opinion prevented unqualified immi­
grants from receiving other government medical benefits. This au­
thor advocates that the decision is a technically correct 
interpretation of state and federal regulations. Under current law, 
illegal immigrants are not be entitled to preventive health care in 
Texas. The Texas Legislature, however, has the opportunity to draft 
affirmative legislation providing for such care in the Spring 2003 
legislative session. This opportunity should not be missed, given 
the ethical and economic repercussions of denying medical care to 
sick immigrants. 

Part II of this comment focused on the Personal Responsibility 
and Work Opportunity Reconciliation Act of 1996, which provided 
the legal underpinning for the Attorney General's opinion. This 
analysis showed that the PRWORA, and its state created progeny, 
will not be vulnerable to an equal protection challenge. Rather, the 
legislation will most likely be upheld under Congress ' plenary 
power doctrine. Part III discussed the intricacies of the Attorney 
General's opinion itself, and Part IV supported the opinion's legal 
analysis. Part IV also introduced the controversy the Texas Attor­
ney General's opinion engendered: the medical profession, media, 
political realm, and legal sphere have all taken strong stances on 
whether the state should provide illegal immigrants with preven­
tive health care. 

Part V showcased the ethical and economic implications of de­
nying illegal immigrants health care. Part VI demonstrated how 
New York and California, like Texas, dealt with the PRWORA by 
barring state provided medical care to undocumented immigrants. 

This author argued that the Texas Attorney General's case was 
correctly determined. Current federal law prohibits Texas from pro­
viding preventive health care services to unqualified immigrants. 
Nevertheless, this author advocates that the Texas Legislature 
should extend services such as prenatal care and treatment for 
chronic and debilitating diseases to illegal immigrants for moral and 
economic reasons. Clearly, the policy and the politics of illegal im-
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migrant health care are matters that will affect Texans for years to 

come. 




