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for use in surgeries involving the long bones of the arms and legs.’
These devices were subsequently used in a vast amount of spinal-
fixation surgeries resulting in over 2300 civil causes of action.!
Most of these cases involved traditional state law tort claims.

AcroMed contended that the Medical Devices Amendments
(MDA) to the Food, Drug and Cosmetics Act (FDCA) pre-empted
state law tort claims.!! This contention led to a split between the
federal circuit courts. For example, in the Reeves case the Fifth Cir-
cuit held that the MDA pre-empted Reeves’ cause of action.!? On
the other hand, the Third Circuit held that the MDA would not pre-
empt any state law claim.”® In February of 2001, the United States
Supreme Court resolved the split in the federal circuit courts with
its decision in Buckman Co. v. Plaintiff's Legal Committee.'* In Buck-
man, the Court held that the “fraud on the FDA” claims as well as
the various other state law tort claims advanced by the plaintiffs in
these cases were pre-empted by the amendments to the FDCA."°

This decision has essentially left over two thousand injured
plaintiffs with no remedy at law.16 In addition, the decision may
provide incentive to medical device manufacturers to misrepresent
the purpose of proposed devices because they will not be held
civilly liable. In addition to arguing for a change in FDA policy, this
comment addresses the arguments for and against pre-emption in
this field. This comment concludes that the United States Supreme
Court misinterpreted the intent of Congress in implementing the
FDCA and MDA; therefore, state law tort claims should not be pre-
empted.

I. BACKGROUND

Most of these cases make a fraud-on-the-FDA claim by stating
that AcroMed Corporation misrepresented the “intended use” of the

°Id.
10 Td. at 820.

11 Reeves, 44 F.3d at 301-02 (indicating that Acromed maintained that the failure-to-warn
claim was pre-empted by the MDAs).

12 Reeves, 44 F.3d at 307.

18 Orthopedic Bone Screw Prods., 159 F.3d at 829.
14531 U.S. 341, 348 (2001).

15 Jd.

16 See id. at 346-47.
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Edward Basile further explained the regulatory provisions for

intended use in Medical Device Labeling and Advertising: An Overview

by stating:

Intent is determined by “such persons’ expressions” or “by the cir-
cumstances surrounding the distribution of the article.” [The] FDA
provides examples of how objective intent may be shown by stating
that “[t]his objective intent may, for example, be shown by labeling
claims, advertising matter, or oral or written statements by such
persons or their representatives.” The regulations further provide
that intended use may be shown “if the article is, with the knowl-
edge of such persons or their representatives, offered and used for
a purpose for which it is neither labeled nor advertised . . . . [IJf a
manufacturer knows, or has knowledge of facts that would give
him notice that a device introduced into interstate commerce by
him is to be used for conditions, purposes, or uses other than the
ones for which he offers it, he is required to provide adequate label-
ing for such a device which accords with such other uses to which

the article is to be put.8

The Plaintiffs believed they had a viable argument for liability

because the intended use of the pedicle screws as represented to the
FDA did not include spinal fixation. The plaintiffs believed they

had a viable argument for liability.3

D. “Off-label” Use of Medical Devices

Unfortunately for the plaintiffs in the pedicle screw cases, the
FDA and MDA provided a loophole for the intended use argument
with the “practice of medicine” exception.®” This exception gives
doctors the authority to prescribe any device that has been cleared
by the FDA for any purpose that the doctor deems safe and neces-
sary.®® Thus, this section allows for off-label use of medical

devices.®

8 Id. at 523-24. See also id. at 523-24 nn. 43-46 (citing 21 C.E.R. § 801.4; V.E. Irons v. United
States, 244 F.2d 34, 44 (1st Cir. 1957); United States v. E] Rancho Adolphus Prods., 243 F.2d
367 (3rd Cir. 1952); United States v. 3 Cartons, More or Less, No. 26 Formula GM, 132

F.Supp. 569, 574 (S.D. Cal. 1952)).
8 See Beck & Valentine, supra note 17, at 394. The plaintiffs contended that none of the
devices should have been marketed, and therefore, all clearances of pedicle screws by the
FDA should be invalidated under theories of negligence, liability per se and fraud-on-the-

FDA. Id.

87 See Basile et al., supra note 84, at 524.

8 See 21 U.S.C. § 396 (West 1999) (declaring “[n]othing in this chapter shall be construed to
limit or interfere with the authority of a health care practitioner to prescribe or administer
any legally marketed device to a patient for any condition or disease within a legitimate

health care practitioner-patient relationship.”).
8 See Beck & Valentine, supra note 17, at 398 (indicating that doctors are not restricted by
labels in prescribing the use of medical devices and that the “FDA permits doctors to
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treatments not included in approved labeling.” The FDA reasoned
that such use of devices is often necessary for the advancement of
medical science and treatment techniques.®
More specifically, the FDA addressed the off-label use of bone
screws in 1993.1" The FDA stated that “in practice, surgeons often
use orthopedic screws which [the] FDA has cleared for other pur-
poses . . . as pedicle screws. Such use of medical devices for non-
approved purposes has traditionally been regulated by the hospitals
in which the physicians practice and not by the FDA.”%? Such a
specific statement suggests that the FDA rejected the prospect of
regulating the off-label use of orthopedic screws.
In addition, Congress indirectly approved off-label use.!%® Beck
notes that had Congress not allowed for off-label use, it would have:
created havoc in the practice of medicine had it required physicians
to follow the expensive and time-consuming procedure of ob-

taining FDA approval before putting new drugs to new uses. Thus
Congress exempted the practice of medicine from the [FDCA] so as

not to limit a physician’s ability to treat his patients.!%*
Congress codified this policy in the MDA where it stated that noth-
ing in the legislation should be construed to interfere with a physi-

cian’s authority to use FDA approved medical devices for any

purpose that the physician deems necessary.!%

I1.
BoNE ScrRew ProbDucCTS

As noted previously, by 1994 some 2300 civil causes of action
had been filed against AcroMed, Buckman, and various other man-
ufacturers of the spinal fixation/orthopedic bone screw devices
used in spinal fusion surgeries.’% That same year, the Judicial Panel
on Multidistrict Litigation decided to designate the United States
Federal Court for the Eastern District of Pennsylvania as the desig-
nated court for In re: Orthopedic Bone Screws Products Liability Litiga-

9 Id.

community for off-label use).
101 Id. (quoting Foop AND DRUG ADMIN., UPDATE ON PEDICLE SCREWS (1993)).

102 I,

103 See Beck & Valentine, supra note 17, at 398.

104 1,

105 See 21 U.S.C. § 396 (1999).

106 See Orthopedic Bone Screw Prods., 159 F.3d at 820.
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its prior decision,” granted AcroMed’s motion for dismissal.'® The
Court reasoned that Lokr did not address claims of fraud-on-the-
FDA with respect to the absence of a private right of action for vio-

lations of the FDCA.'?
Plaintiffs subsequently appealed this decision to the Third Cir-

cuit.1?0 Relying on the Supreme Court’s decision in Lohr, the court
held that the plaintiffs’ claims were not pre-empted by the MDA.'!
In arriving at this conclusion, the Third Circuit explained the fraud-

on-the-FDA theory of liability:'?

(1)[i]n response to the FDA’s inquiry concerning the intended use
of the bone plates and bone screws, . . . Buckman, acting as repre-
sentative of AcroMed . . . intentionally and falsely represented to
the FDA that . . . [they were] ‘intended for use in appropriate frac-
tures of long bones of both the upper and lower extremity and
other flat bones; (2) Buckman intended for the FDA to clear the VSP
device components based on this misrepresentation;” (3) [iln reli-
ance on this express misrepresentation, the FDA determined . . .
that AcroMed’s nested bone plates and cancellous bone screws
were substantially equivalent to devices marketed . . . prior to May
28, 1976 for the intended use represented by AcroMed and issued a
§ 510(k) clearance; (4) the VSP device was intended exclusively for
use in the spine; (5) the only purpose for which AcroMed’s plates
and screws were sold was for use in the spine; (6) [tlhe FDA was
ignorant of the fact that these devices and device components were
intended by AcroMed to be used as pedicle fixation devices; (7)
[wlere it not for these fraudulent acts and statements, the FDA
would not have issued § 510(k) clearances for AcroMed’s pedicle
screw fixation devices for any purpose, the devices would not have
been introduced into interstate commerce, and Plaintiff would not
have been exposed to the dangerous device which was surgically
implanted in Plaintiff’s spine; and (8) [a]s a direct and proximate
result of the wrongful conduct alleged in Count I of this Complaint,
Plaintiff has suffered, and will continue to suffer, severe physical

harm, including injury to Plaintiff’s spine.!?

Having identified the claim in contention, the Third Circuit
then addressed the “the issue of whether federal law forecloses re-

118 Id
119 I, (explaining the District Court’s opinion that allowing such a claim would create a pri-
vate right of action for violation of the FDCA and “would be contrary to the letter and

spirit of the statute.”).

120 See id.

121 See Orthopedic Bone Screw Prods., 159 F. 3d at 829 (holding that if the state law of fraudulent
misrepresentation applicable in one or more of these cases would impose liability on Buck-
man in the circumstances alleged, that law would not be pre-empted by the MDA).

12 Jd. at 821-822.
123 J4. (internal footnotes omitted).
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ment must also apply to the device in question, and it
will pre-empt state regulations only where “they are ‘specific coun-
terpart regulations’ or ‘specific’ to a ‘particular device.” " Accord-
ing to the Court, this analysis therefore requires a detailed
comparison between the supposedly pre-empting federal require-
ment and the pre-empted state requirement to determine whether
they fall within the intended pre-emptive scope of the statute and
regulations.’®
Having established this analytical framework, the Court con-
cluded that federal labeling and manufacturing regulations did not
pre-empt the common law tort claims advanced by it.!* The Court
reasoned that although the federal regulations reflected important
concerns, such concerns were generic rather than specific to any
particular device.’” Based on this analysis, the Court concluded
that § 360k was not intended to pre-empt this type of state
regulation.’?®
Following the holding in Lohr, the Third Circuit concluded that
§ 360k likewise did not pre-empt the claims of plaintiffs against
Buckman and AcroMed.’® The court stated that § 360k imposes no
federal requirement applicable to the device at issue here; nor does
a state requirement apply.!* Further, state common law that the
plaintiffs relied upon was not inconsistent with federal law."*! In
support of this argument, the court pointed to 18 U.S.C. § 1001 and
21 C.F.R. § 807.87(k).2 Under 18 U.S.C. § 1001, fraudulent misrep-
resentations made to federal agencies are criminal offenses punisha-
ble by fines and imprisonment.*® Within 21 CE.R. § 807.87(k), the

federal require

134 [ ohr, 518 U.S. at 500.

135 Id.,
136 Id. at 501.

137 [, (stating that the federal regulations did not reflect concerns “regarding a specific device

or field of device regulation . . .”).

138 [, (explaining that the concerns raised by the federal requirements were “not the sort of
concerns . . . that the statute or regulations were designed to protect from potentially con-

tradictory state requirements.”).
139 Gee Orthopedic Bone Screw Prods., 159 F.3d at 823.
140 [,
141 14,
142 Id

143 18 U.S.C. § 1001 (1994) (stating: “(a) Except as otherwise provided in this section, whoever,
in any matter within the jurisdiction of the executive, legislative, or judicial branch of the
Government of the United States, knowingly or willfully—(1) falsifies, conceals, or covers
up by any trick, scheme, or device a material fact; (2) makes any materially false, fictitious,
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bility of suits based on state common law grounds.’® However,
Lohr specifically rejected this notion.’®® By dismissing the plaintiffs’
bone screw claims, the district court seemed to accept the same con-
struction of § 360k that the Supreme Court rejected in Lohr.™>
Under that reasoning, Medtronic argued that Congress’ intent
was to preclude all state law causes of action by consumers for inju-
ries caused by medical devices.!® Such a construction of § 360k
grants immunity to all medical device manufacturers for any injury
resulting to patients.’® The Supreme Court stated that such a result
was contrary to congressional intent.!¥” “It is, to say the least, ‘diffi-
cult to believe that Congress would, without comment, remove all
means of judicial recourse for those injured by illegal conduct,” and
it would take language much plainer than the text of § 360k to con-
vince us that Congress intended that result.”1%

Further, the Court reasoned that the language of § 360k was
inappropriate to effectuate such a result.’® Based upon its reading
of the statute, the Court concluded that Congress “was primarily
concerned with the problem of specific, conflicting state statutes and
regulations, rather than the general duties enforced by common . . .[
] law actions.”6® Indeed, the Court went so far as to say that the use
of the word “requirements” in § 360k of the MDA referred “only to

statutory and regulatory law that exists pursuant to the MDA itself,
suggesting that the pre-empted ‘requirements’ established or con-
tinued by States also refer primarily to positive enactments of state

law."161

152 Orthopedic Bone Screw Products, 159 F.3d at 824 (citing Michael v. Shiley, Inc., 46 F.3d 1316,

1329 (3d Cir. 1995)).
153 Id, at 825. “Ironically, a plurality of the Supreme Court in Lohr drew a diametrically op-

posed inference from the same fact.” Id.
154 Sge Lohr, 518 U.S. at 487 (concluding that Medtronic’s argument is neither believable nor

persuasive).
155 Id, (explaining that such a construction of the statute would bar many, if not all, avenues
of compensation for those injured by defective medical devices).

156 [,
157 [4, (indicating that Congress intended more, not less, stringent regulation of medical de-

vices in order to protect consumers).
158 J4. (quoting Silkwood v. Kerr-McGee Corp., 464 U.S. 238, 251 (1984)).

159 See Lohr, 518 U.S. at 487-88 (reading the word “requirement” to mean a state-imposed
specific duty placed on the manufacturer, rather than a common law cause of action, and
stating that the word “remedy” in place of “requirement” foreclose such claims).

160 Id. at 489.
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granted certiorari to determine whether or not the MDA pre-
empted the plaintiffs’ fraud-on—the-FDA claims.'”? In a unanimous
decision, the Supreme Court reversed the Third Circuit’s holding

and concluded that the MDA did pre-empt plaintiffs’ fraud-on-the-

FDA claims.'”2

Beginning its pre-emption analysis, the Court noted that the

states’ traditional abstention from policing fraud against federal
agencies did not warrant federal pre-emption of a state law cause of
action.”? The Court found no such presumption in this case relying
on the fact that federal statutes empower the FDA itself to police
such fraud.””* Furthermore, this power of the FDA conflicts with
such fraud-on-the-FDA claims.'”

The Court noted the effect that such claims would have on off-
label use of medical devices.”® Reiterating that off-label usage is an
accepted practice protected by the practice of medicine doctrine, the
Court recognized the FDA’s unenviable position.'”” The FDA regu-
lates the marketing and distribution of medical devices without in-
truding upon the statutorily protected discretion of health care
professionals.'”®

The Court also expressed concern that allowing such claims
would defeat the purpose of the § 510(k) process.”” The Court ar-
gued that the “unpredictable civil liability” that allowing such
claims would impose would discourage many potential § 510(k) ap-
plicants from filing applications for approval.’® This would effec-

171 See Buckman, 531 U.S. at 352-53 (citing Kemp v. Medtronic Inc., 231 F. 3d 216, 233-236 (6th
Cir. 2000) (identifying the split in the circuits and holding that such claims are pre-empted

expressly by § 360k)).
172 14 .

173 Id. at 1017.
174 I, (emphasizing that “the federal statutory scheme amply empowers the FDA to punish

and deter fraud against the Agency, and that this authority is used by the Agency to
achieve a somewhat delicate balance of statutory objectives.”); see also 21 US.C. §372
(1994) (allowing FDA investigation of suspected fraud); 18 US.C. § 1001 (1994) (criminal-
izing the making of false statements to a federal agency); 21 U.S. § 333 (2000) (giving the
FDA authority to impose civil penalties and to seek criminal prosecution for fraud); 21
U.S.C. § 332 (2000) (authorizing the FDA to seek injunctive relief for fraud); 21 U.S.C. § 334
(2000) (approving FDA seizure of devices as a valid response to fraud).

175 Buckman, 531 U.S. at 352-53.

176 See id. at 352-53.

177 Id. (citing 21 U.S.C. § 396) (1994).
178 I4.
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provide adequate remedies for those who are injured by exposure to
hazardous nuclear materials.””'® That statutory scheme differed
from the MDA, which provides for exclusive enforcement by the
federal government.’?!

Having dispensed with Silkwood, the Court then addressed
Lohr, disposing of it with much less analysis than that accorded to it
by the Third Circuit.’®> The Bone Screw plaintiffs attempted to anal-
ogize their claims to those advanced in Lohr as “claims arising from
violations of FDCA requirements.”® The Court rejected this anal-
ogy by noting that Lohr addressed express, rather than implied, pre-
emption.’ Moreover, the claims in Lohr arose from an alleged fail-
ure to use reasonable care during production rather than from
FDCA violations.!% Based on this analysis, the Court asserted that
while Lokr does allow some state law tort claims that parallel fed-

eral safety requirements, it does not follow that all violations of the
FDCA will support a state law claim.'®

The Court concluded that fraud-on-the FDA claims are not
traditional state tort claims because federal enactments comprise
critical elements of the case.!” In choosing to hold that the fraud-
on-the-FDA claims here asserted were pre-empted, the Court nar-
rowed the scope of Lohr and widened the scope of the MDA’s pre-

emption provisions.!?

IV. ANALYSIS

By holding that fraud-on-the-FDA claims are pre-empted by
the MDA, the Court in Buckman insulated medical device manufac-
turers from civil liability for fraudulent misrepresentations made to
the FDA, while simultaneously precluding individuals injured by

19 [d, (quoting Silkwood v. Kerr-McGee Corp., 464 U.S. 238, 257 (1984)).

19114, (citing 21 U.S.C. § 337(a)).
192 Compare Buckman, 531 U.S. at 352-53, with Orthopedic Bone Screw Prods., 159 F.3d at 819-20.
193 Byuckman, 531 U.S. at 352 (citing Brief for Respondents at 38, 2000 WL 1591271 (No. 98-
1768)).

194 Byckman, 531 U.S. at 352.

195 Id

196 . at 353.

197]d.

198 See id.
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this conclusion.??” In response to those complaints, the FDA de-
cided that the claims of misconduct by the company, agency, em-
ployees and advisory committee member were irrelevant to their
decision to reclassify pedicle screw devices.?®
Moreover, device manufacturers exploit opportunities to com-
mit fraud-on-the-FDA after the pre-market approval process.?” The
post-marketing period is ripe with opportunities for fraud as well,
and the FDA’s track record for enforcement during this period is
suspect.?’® The FDA’s lack of resources may be to blame for its fail-
ure to adequately enforce these regulations.?! With their limited re-
sources, the FDA simply cannot identify every manufacturer who
engages in misconduct such as misleading advertising or encourag-
ing off-label uses.?? Evidence suggests that drug industry advertis-
ing has been inaccurate and nothing indicates more stringent
monitoring for medical device advertising either.?’® Additionally,
the FDA does not require pre-advertising clearance; rather, it relies
on voluntary pre-advertising submissions by manufacturers.?!
This, taken together with the fact that the FDA simply lacks the re-
sources needed to monitor all of the advertising in the various me-
dia, limits the FDA’s ability to prevent misleading information
provided voluntarily by manufacturers from reaching the public.?®
Consequently, the actions of a manufacturer who intends to engage
in misleading advertising, and in fact does so, will go undetected by
the FDA. This state of affairs results in greater risks for patients.?
Thus, the Court’s holding in Buckman, which eliminates a private
citizen’s ability to sue for damages resulting from fraud committed
on the FDA, treads one step further in reducing punishment and

207 See id.

208 [,
209 Gee Michael D. Green & William B. Schultz, Tort Law Deference to FDA Regulation of Medical
Devices, 88 Geo. L.J. 2119, 2142 (2000) (noting that the post-marketing period, including
advertising, off-label uses, and labeling revisions to reflect newly-emergent risks, is impor-

tant for risk management involving drugs).
210 See id. (acknowledging that the FDA’s ability to control the post-marketing is

questionable).
211 See id.
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duty to not make fraudulent statements, as well as the absence of
that duty in the state laws specifically pre-empted by the federal
statutes.??> The Court concluded that “the language of the MDA’s
pre-emption statute and its counterpart regulations require an even
more searching inquiry into the relationship between the federal re-
quirement and the state requirement at issue than was true under
the statute in Cipollone.”??* The Court then concluded that the com-
parison mandated by this framework of analysis required the con-
clusion that the common law claims advanced by Medtronic were
not pre-empted by § 360k.2?

However, the Buckman opinion distinguished Lohr, stating that
the claims advanced by Medtronic “arose from the manufacturer’s
alleged failure to use reasonable care in the production of the prod-
uct, not solely from the violation of FDCA requirements.””® Thus,
the Court made a distinction between claims based on traditional
state tort law predating the federal enactments, which seem not to
be pre-empted, and those claims based solely on the FDCA disclo-
sure requirements which are pre-empted.??

In analyzing this distinction, the Court only offers presump-
tions to support its conclusion that “this sort of litigation would ex-
ert an extraneous pull on the scheme established by Congress, and
is therefore pre-empted by that scheme.”?® Note that fraud-on-the-
FDA claims have all the elements of traditional common law causes
of action based on fraudulent misrepresentations.?®® Arguably,
fraud-on-the-FDA claims, such as those based on the misrepresenta-
tions made by Buckman and AcroMed to the FDA, fall into the cate-
gory of claims not pre-empted under the Court’s interpretation of
Lohr.?®2 Consequently, the presumed greater effect of fraud-on-the-

FDA claims on the federal scheme over that of traditional state law
tort claims remains ambiguous. Moreover, in similar contexts,

25 Jd. at 528-29.

226 [ohr, 518 U.S. at 500 n.19.
227 1d. at 501.

228 Buckman, 531 U.S. at 352.

29 Id. at 353.
230 Jd. at 351, 353 (arguing that applicants will submit a deluge of information if fraud-on-the-
FDA claims were permitted).

231 See Orthopedic Bone Screw Prods. 159 F. 3d at 821-22.
232 See Id.
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C. Implications

Initially, Buckman seems to deny any compensation to consum-
ers injured by device manufacturers that make fraudulent misrepre-
sentations to the FDA.?*1 However, the effects of this decision reach
much further. With respect to medical device manufacturers, this
decision provides less deterrence from making fraudulent misrepre-
sentations to the FDA than before Buckman because now no ques-
tion of civil liability arising from resulting injuries remains.?4?

In another context, defendants may cite this case to bar tort
claims arising from fraudulent misrepresentations to other federal
agencies.”3 “A broad reading of the case suggests that it might
‘stop suits against the oil industry for defrauding the Environmental
Protection Agency; against the recreational boating industry for de-
frauding the U.S. Coast Gaurd regarding boat safety; against the au-
tomobile industry challenging submissions to the National
Highway Traffic Safety Administration, and so on.””"2#

Further, the Court’s ruling has already shown that it is subject
to ambiguous interpretations by lower courts.?*> In Globetti v. San-
doz Pharmaceutical Corp., for example, defense attorneys attempted
to use the Buckman holding to dismiss not only the fraud-on-the-
FDA claims asserted by Globetti, but all of the other claims ad-
vanced by Globetti as well.#¢ The defense asserted that Buckman
precludes the claims because the claims included communications
between the defendant and the FDA 2

While the court hearing this case conceded that Buckman
barred the fraud-on-the-FDA claim, it reasoned that the other claims
were not pre-empted, and it allowed those other claims to pro-
ceed.?® The Court reasoned that while the plaintiff’s claims were
based in part on a violation of the FDCA requirements by Sandoz,
they were not solely based on those violations.?*’ The court argued:

241 See Parr, supra note 203 at 40.

242 4.
283 See Iris Lan, Fraud: Tort Claims Against FDA Preempted by Federal Law, 29 ].L. Mep. & ETHics

233, 235 (2001).

2414,
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914, at 2.

FDCA Mep
I
CAL DEvicge AMENDMENTS AND FEDERAL PrREEMPTION

This holding could
ark
Buckman decision. Specifl'calf S omTOVersy over the Scope of the

plaintiffs with meritori i recovery for futu
ous claims.?4 The C e
. ourt must address the

‘l;r}ﬁw how to do this, and they know that the;
1l come from the FDA, jf any comes at all
Finally, Congress sh .

X ould add : .
tent with respect to pre- ress the question of legislative in-

ST gt ;
ption: which is more !mportant, fostering

250 Globetti, 2001 WL 419160 at 2.
51 See Parr, supra note 203, at 40

®2Lan, supra note 242 at 235,
253 Id.

5 8ee id. at 1.

111



Hous. J. HEaLt L. & PoL’y
112

T i ent
. . in a liability free environm

ent of medical science in : vices are
thet}? e;i)?cgglion of the patients into whoseilbodles ’c_l‘;s:h(:ein tioes

or the Congress will recogni
ing implanted? Hopefully, Co 18 g tion of pre-
bemgd lmpers to patients in allowing such an m‘cerIi)]ni;alt;1 . posilt)ion
and ti;‘rr:g If it does not, the possibility of mozle pe(ép uencompensa ted
emption. . - t, injured, an g

Reeves, innocent, inj
of Dorothy Marie

will loom larger than ever.

3 Hous. J. HeartH L. & PoL’y 113-150 113
Copyright © 2002 Kristalee Guerra,
Houston Journal of Health Law & Policy

ISSN 1534-7907

THE PoLicy anp PoLrrics oF ILLEGAL
IMMIGRANT HearLTH CARE In TExAs

Kristalee Guerra
INTRODUCTION

from providing preventive health services to undocumented immi-
grants.! Although illegal Immigrants can st receive medical care
for €mergency conditions, immunizations, and communicable dis-
eases, the Attorney General’s decision precludes unqualified immij-
grants from receiving other government-provided medica] benefits.2
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